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REQUESTING ASSISTANCE FROM ATTORNEYS  

 

I. Question Presented 

 The Committee on Judicial Ethics Opinions (CJEO) has been asked to provide an 

opinion on whether the following activities are permissible: 

May a judge meet with attorneys who practice in the court to discuss the 

impact of fiscal reductions on the court‟s budget and request assistance to help 

communicate to the public and to the Legislature the impacts of proposed 

budget cuts on the court‟s operations?
1
 

                                              

 
1
  The question as originally posed focused on a narrow set of facts:  “A presiding 

judge asks partners of law firms . . . to attend a meeting at which the presiding judge 

makes a presentation about potential budget cuts and asks the attorneys „to help the court 

in whatever way they believe is appropriate.‟”  The committee concludes that restating 
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II. Summary of Conclusions 

 A judge‟s activities relating to court budgets and appropriations fall within the 

scope of “measures concerning improvement of the law, the legal system, or the 

administration of justice.”  (Cal. Code Judicial Ethics, canon 5D.)  As a judicial officer, a 

judge is in a unique position to contribute to the improvement of the law, the legal 

system, and the administration of justice (Advisory Com. commentary, Cal. Code Jud. 

Ethics, foll. canon 4).  Therefore, it is ethical for judges to invite attorneys to attend a 

meeting at which the judge makes a presentation concerning potential budget cuts to the 

court(s) and asks the attorneys to assist the court in dealing with the impacts of those 

cuts.  In deciding with whom to meet and what to say, the judge should consider all of the 

ethical factors generally applicable to meetings with attorneys.  The primary factors are 

whether the manner of the invitation or requests might convey an impression of favor or 

influence, appear to be coercive, or reasonably lead to disqualification or implicate 

disclosure requirements. 

 

III. Introduction 

 In times of fiscal instability and austerity, proposed and actual reductions to the 

judicial branch budget affect the courts‟ ability to provide services to attorneys and 

litigants.  Convening a meeting with attorneys to discuss the potential impacts of these 

budget cuts on court operations is a constructive way for judges to inform and involve 

those most affected.  Speaking with groups of attorneys outside of a court proceeding 

raises ethical issues that judges must consider and evaluate under the standards of 

conduct set forth in the California Code of Judicial Ethics.  (Rothman, Cal. Judicial 

Conduct Handbook (3d ed. 2007) §§ 8.31, 10.15-16, pp. 400, 530-531.)  This opinion 

addresses the ethical principles to be considered when convening such meetings.
2
 

                                                                                                                                                  

the question provides the opportunity for a broader discussion.  (Cal. Rules of Court, rule 

9.80(i)(1); Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc., rule 6(a).) 
2
  The committee has not been asked to opine on the subject of a judge‟s own 

activities vis-à-vis the public or members of the executive and legislative branches on 

issues of potential budget cuts to the court system. 
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IV. Authorities 

A. Applicable Canons
3
 

 Terminology:  “Law, the legal system, or the administration of justice. When a 

judge engages in an activity that relates to the law, the legal system, or the administration 

of justice, the judge should also consider factors such as whether the activity upholds the 

integrity, impartiality, and independence of the judiciary (Canons 1 and 2A), whether it 

impairs public confidence in the judiciary (Canon 2), whether the judge is allowing the 

activity to take precedence over judicial duties (Canon 3A), and whether engaging in the 

activity would cause the judge to be disqualified (Canon 4A(4)).” 

 

 Canon 2:  “A judge shall avoid impropriety and the appearance of impropriety in 

all of the judge‟s activities.” 

 

 Canon 2A:  “A judge shall respect and comply with the law and shall act at all 

times in a manner that promotes public confidence in the integrity and impartiality of the 

judiciary.  A judge shall not make statements, whether public or nonpublic, that commit 

the judge with respect to cases, controversies, or issues that are likely to come before the 

courts or that are inconsistent with the impartial performance of the adjudicative duties of 

judicial office.” 

 

 Advisory Committee Commentary following canon 2A:  “A judge must avoid all 

impropriety and appearance of impropriety.  A judge must expect to be the subject of 

constant public scrutiny.  A judge must therefore accept restrictions on the judge’s 

conduct that might be viewed as burdensome by other members of the community and 

should do so freely and willingly. . . .  The test for the appearance of impropriety is 

whether a person aware of the facts might reasonably entertain a doubt that the judge 

would be able to act with integrity, impartiality, and competence.”  

 

  Canon 2B(1):  “A judge shall not allow family, social, political, or other 

relationships to influence the judge‟s judicial conduct or judgment, nor shall a judge 

convey or permit others to convey the impression that any individual is in a special 

position to influence the judge.”  

 

 Canon 4A(4):  “A judge shall conduct all of the judge‟s extrajudicial activities so 

that they do not . . . lead to frequent disqualification of the judge.” 

 

 Canon 4B:  “A judge may speak, write, lecture, teach, and participate in activities 

concerning legal and nonlegal subject matters, subject to the requirements of this code.” 

                                              

 
3
  All further references to canons and to Advisory Committee commentary are to 

the California Code of Judicial Ethics unless otherwise indicated. 
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 Advisory Committee Commentary following canon 4B:  “As a judicial officer and 

person specially learned in the law, a judge is in a unique position to contribute to the 

improvement of the law, the legal system, and the administration of justice. . . .  To the 

extent that time permits, a judge may do so, either independently or through a bar or 

judicial association or other group dedicated to the improvement of the law.”  
 

 Canon 4C(1):  “A judge shall not appear at a public hearing or officially consult 

with an executive or legislative body or public official except on matters concerning the 

law, the legal system, or the administration of justice or in matters involving the judge's 

private economic or personal interests.” 

 

 Canon 4C(3)(d)(i):  “Subject to the . . . other requirements of this code, . . . a judge 

. . . shall not personally participate in the solicitation of funds or other fundraising 

activities . . . .” 

 

 Canon 5D:  “A judge or candidate for judicial office may engage in activity in 

relation to measures concerning improvement of the law, the legal system, or the 

administration of justice, only if the conduct is consistent with this code.” 

 

B. Other Authorities 

 

 Government Code, sections 68106.2, 77000 et seq. 

 

California Rules of Court, rules 10.101(a)-(d), 10.601(b)(4), (5), 10.603(c)(6), and 

10.1004(c)(6). 

 

California Judges Association, Ethics Committee Advisory Opinions 33, 41, and 

42. 

 

Rothman, California Judicial Conduct Handbook (3d ed. 2007) sections 8.31, 

10.15-16. 

 

V. Discussion 

A. Judges and the Court Budgeting Process 

 The effective administration of justice depends on a fully functional court system.  

A court‟s efficacy and the adequacy of access it affords to the public are measured by 

many factors, but primarily depend upon a level of funding that will support the operation 

of a sufficient number of courtrooms and court programs, including adequate staff 

resources and facilities, without charging exorbitant fees to court users.  Because budget 
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cuts can dramatically affect access to justice, a judge‟s activities relating to court budgets 

and appropriations concern the law, the legal system and the administration of justice. 

 Budgeting within the judicial branch is complex and involves all three branches of 

government.  Various laws, policies, and procedures govern this process.  (See, e.g., Gov. 

Code, §§ 68502.5, 68502.7, 77000 et seq.; Cal. Rules of Court, rules 10.101(a)-(d), 

10.601(b)(4), (5), 10.603(c)(6), 10.1004(c)(6).)  Because of the complexity of the budget 

process, there are many avenues that might be pursued to prevent, reduce, or mitigate the 

impact of potential cuts.  These actions might take place in the court or community on a 

local level; they may involve advocacy at the administrative level; they may involve 

communications with the executive and legislative branches.  In sum, there are a number 

of activities attorneys might pursue in order to assist a court facing budget cuts. 

 The California Code of Judicial Ethics recognizes that judges are in a unique 

position to contribute to the improvement of the law, the legal system, and the 

administration of justice (Advisory Com. commentary, foll. canon 4B).  Several canons 

explicitly permit judges to speak, appear in public, and engage in activities related to the 

improvement of the law, the legal system, or the administration of justice, so long as 

these activities are consistent with the other requirements of the code (canons 4B, 4C(1), 

5D). 

 Court budget shortfalls directly affect the ability of courts to provide access to 

justice.  In the committee‟s opinion, it is permissible and appropriate for a judge to invite 

lawyers to a meeting to provide information about budget cuts and their potential impact 

on the administration of justice and to request help in reducing the cuts or ameliorating 

the impacts.  (Canon 5D; Cal. Rules of Court, rule 10.603(c)(8); Cal. Stds. Jud. Admin., 

std. 10.5.) 

B. Ethical Factors 

 While judges are free to speak to and associate with attorneys, they must comply 

with the ethical standards set forth in the California Code of Judicial Ethics.  The code 

requires judges to uphold the integrity and independence of the judiciary (canon 1) and to 

avoid impropriety and the appearance of impropriety in all of the judge‟s activities 



6 

 

(canon 2).  As the Supreme Court Advisory Committee on the California Code of Judicial 

Ethics provides, in the commentary to canon 2A, “[a] judge must expect to be the subject 

of constant public scrutiny . . . [and] must therefore accept restrictions on the judge‟s 

conduct that might be viewed as burdensome by other members of the community and 

should do so freely and willingly . . . .  The test for the appearance of impropriety is 

whether a person aware of the facts might reasonably entertain a doubt that the judge 

would be able to act with integrity, impartiality, and competence.”  (Advisory Com. 

commentary, foll. canon 2A.)  When meeting with attorneys to discuss budget 

implications, the judge must consider whether the invitations and requests might (1) 

convey impropriety or the appearance of impropriety, (2) convey an impression of favor 

or influence, or (3) reasonably lead to disqualification. 

 1.  Impropriety or the Appearance of Impropriety 

 It is the committee‟s opinion that the California Code of Judicial Ethics does not 

prohibit judges from asking attorneys to „help the court.‟  (See, ante, fn. 1.)  Because 

many attorneys appear in court, however, any solicitation for help directed to attorneys 

must avoid any suggestion that the attorneys will (1) be disadvantaged if they do not 

provide assistance or (2) will gain special favor or influence by providing assistance or 

(3) both.  Even the appearance of coercion or favor must be avoided. 

 A judge who acts in a manner that creates the appearance of favoring or coercing 

attorneys undermines public confidence in the integrity and impartiality of the judiciary.  

In presenting information and requesting assistance, a judge may not hint of retribution or 

bias against an attorney or firm for not acquiescing in the request or otherwise place 

pressure on an attorney to assist.  The distinction between an “ask” and a “lean” may be 

subtle and highly fact dependent.  Under no circumstances should a judge engage in 

actual pressure, intimidation, retribution, or abuse of power. 

 Assuming the request is not coercive, it would be permissible, for example, to ask 

attorneys to write an op-ed piece or engage in outreach and community education on the 

impact of the budget cuts on their clients and on the community. 
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 It is also the committee‟s opinion that asking attorneys to write or meet with 

legislators on the court‟s behalf is not prohibited by the California Code of Judicial 

Ethics, so long as the request is not coercive, does not appear to place a lawyer in a 

special position of influence, and does not create the appearance of either situation if a 

person aware of the facts might reasonably entertain a doubt that the judge would be able 

to act with integrity, impartiality, and competence.  (See canons 2A, 2B(1); Discussion, 

ante, at pt.V.B.) 

2.  Conveying the Impression of Special Influence 

 Canon 2B(1) provides that “[a] judge shall not ... convey or permit others to 

convey the impression that any individual is in a special position to influence the judge.”  

Accordingly, we state the obvious: there must not be, as a result of the judge‟s request for 

assistance, any appearance of an attorney‟s—or a group of attorneys—special influence 

that could result in favorable rulings, trial assignments, or procedural advantages.  One 

way a judge might avoid the appearance of favoritism is by prefacing any request with 

the caveat that help is sought from anyone willing to volunteer, but without any 

expectations or benefits attached.  A person hearing this caveat would be less likely to 

infer that special benefits in the courtroom were being offered. 

 Given a judge‟s limited time and resources, he or she can only meet with so many 

people.  When deciding whom to invite to meetings in which assistance is requested, a 

judge must carefully consider whether a person aware of the facts might reasonably 

entertain doubt as to the judge‟s impartiality (Advisory Com. commentary, foll. canon 

2A).  In any given county, such considerations will differ based on many factors, 

including the size of the county, the number of firms in the county, and the number of 

judges.  A judge should evaluate the circumstances to determine whether the invitation 

might be perceived as conveying favor. 

3.  Avoiding Disqualification and Disclosure 

 A judge must avoid extrajudicial activities that might reasonably result in the 

judge being disqualified.  (Canon 4A(4); Advisory Com. commentary, foll. canon 4A.)  

Consideration must therefore be given to whether any of the invited lawyers have cases 
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currently pending or impending before the judge, and whether that fact would require 

disqualification or disclosure in those matters. 

4.  Other Considerations 

 The committee considered whether a judge‟s request to write to or meet with 

legislators is akin to fundraising because it is asking lawyers to donate their time or 

services to the court instead of their money.  The committee concludes that such activities 

are distinguishable and not prohibited.  Fundraising traditionally involves the solicitation 

of funds, such as donations or contributions, to civic or charitable activities (canon 

4C(3)(d)(i)).  A suggestion that attorneys write to or meet with an elected representative, 

however, is not a request for a donation of money or gifts.  Rather, it encourages an 

individual‟s participation in the political process.  The budgeting process for the judicial 

branch is inherently political and there are few, if any, nonpolitical means to influence 

that process.  (See Discussion, ante, at pt. V.A.)  Attorneys‟ advocacy may potentially 

benefit the court or judicial branch financially, but the Legislature remains the source of 

the funds rather than any individual donor.  Moreover, such political activity is not only 

in the court‟s interest but also in the attorneys‟ interest in maintaining effective access to 

justice. 

 The committee also considered whether a judge‟s time spent requesting attorneys 

to write or speak to legislators could be regarded as the use of judicial resources on 

grassroots lobbying.  (Miller v. Miller (1978) 87 Cal.App.3d 762, 768-770 [absent 

legislative authority, expenditure of public funds to influence the public to lobby 

legislative bodies is prohibited].)  Canon 3A requires that a judge‟s prescribed duties 

must take precedence over all other activities.  So long as judges faithfully perform their 

assigned duties, meeting with attorneys about budget impacts is an extrajudicial activity.  

As such, any requests for attorney assistance with legislative advocacy would not amount 

to a prohibited use of judicial resources. 
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VI. Conclusions 

 Significant reductions to a court‟s budget, or to the budget of the judicial branch as 

a whole, can have a severe impact on the ability to provide effective administration of 

justice and access to the courts.  A judge‟s activities relating to those budgets and 

appropriations fall within the scope of “measures concerning improvement of the law, the 

legal system, or the administration of justice.”  (Canon 5D.)  It is the committee‟s opinion 

that inviting groups of attorneys in the community to meet and discuss how they might 

assist the court in dealing with the impact of budget reductions is permissible judicial 

conduct.  In so doing, judges must consider whether the invitation or the request would 

violate any other requirements of the Code of Judicial Ethics.  When determining whom 

to invite and what to ask, a judge should be mindful of (1) the appearance of impropriety, 

(2) the impression of special influence, and (3) the potential for disqualification and 

disclosure.  With these standards in mind, judges will be able to conduct the analysis 

necessary to make ethical decisions. 

 

 

 This opinion is advisory only (Cal. Rules of Court, rules 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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DISCLOSURE ON THE RECORD WHEN THERE IS NO COURT REPORTER 

OR ELECTRONIC RECORDING OF THE PROCEEDINGS 

 

I. Question Presented 

 The Committee on Judicial Ethics Opinions has been asked to provide an opinion 

on the following question: 

What constitutes an “on the record” disclosure by a trial judge pursuant to canon 

3E(2)(a) of the Code of Judicial Ethics when there is no court reporter or 

electronic recording of the proceedings? 

 

II. Summary of Conclusions 

 The Code of Judicial Ethics requires that all disclosures be made “on the record.”  

(Cal. Code of Jud. Ethics, canon 3E(2)(a).)  Oral and implied disclosures that are not 

made part of the record do not satisfy the canon.  The simplest way for a judge to ensure 

that a disclosure is part of the record is to state the disclosure in open court when a court 
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reporter is transcribing the proceedings or an electronic recording is being made of the 

proceedings.  However, not all proceedings are reported or electronically recorded.  In 

those circumstances, a judge must take steps to ensure that a document describing the 

nature of any information being disclosed is made part of the case file and must also 

make the disclosure orally in open court or otherwise notify the lawyers and parties of the 

written disclosure. 

 

III. Introduction 

 Canon 3E(2)(a) of the California Code of Judicial Ethics requires judges in all trial 

court proceedings to disclose "on the record" any information that is reasonably relevant 

to the question of disqualification under Code of Civil Procedure section 170.1, even if 

the judge believes there is no actual basis for disqualification.  Making disclosures in 

open court when an official court reporter is transcribing the proceedings, or when the 

proceedings are being electronically recorded and may be transcribed, is a simple and 

efficient way to ensure that they are part of the record.  However, due to recent court 

budget cuts, more and more matters are being heard without benefit of a reporter or 

electronic recording.  Because a judicial officer must nonetheless satisfy canon 3E(2)(a) 

and make “on the record” disclosures of information reasonably relevant to the question 

of disqualification, the committee has been asked how judges can satisfy this ethical 

obligation when there is no court reporter and no electronic recording.  To provide 

guidance, this opinion addresses what constitutes a record and how to make a disclosure 

on the record.
1
 

 

 

 

 

                                              
1
  Campaign contribution disclosures under canon 3E(2)(b) and Code of Civ. Pro. § 

170.1(a)(9)(C) are not encompassed in the question posed to the committee and are 

beyond the scope of this opinion.  The committee may address “on the record” 

disclosures in these special circumstances in a separate opinion. 
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IV. Authorities 

A. Applicable Canons
2
 

 Canon 3E(2)(a):  “E.  Disqualification and Disclosure.  . . . (2) In all trial court 

proceedings, a judge shall disclose on the record as follows: . . . (a) Information relevant 

to disqualification.  A judge shall disclose information that is reasonably relevant to the 

question of disqualification under Code of Civil Procedure section 170.1, even if the 

judge believes there is no actual basis for disqualifications.” 

 

B. Other Authorities 

 California Code of Civil Procedure, sections 170.1, 170.1(a)(9)(B)-(C), 170.5(f), 

269(a)-(b), and 1904. 

 

 Government Code, sections 68086, 68151(a)(1), (2), and (3), 68152(j)(14), 69957. 

 

 California Rules of Court, rules 2.952. 2.956(c) and (e)(1), 8.120(a), 8.122(b), 

8.128(a), 8.320(a)-(b), 8.336(c), 8.388(b), 8.407(a), 8.480(b), 8.610(a), 8.832(a), 8.835, 

8.860(a), 8.863, 8.867, 8.868, 8.910(a), 8.914, 8.920, 8.957 and 10.500(c)(1). 

 

 California Welfare & Institutions Code, sections 347, 677. 

 

 Adams v. Commission on Judicial Performance (1995) 10 Cal.4th 866, 903-906. 

 

 Copley Press, Inc. v. Superior Court (1992) 6 Cal.App.4th 106, 113. 

 

Fletcher v. Commission on Judicial Performance (1998) 19 Cal.4th 865, 893-894. 

 

 Michael v. Aetna Life & Casualty Ins. Co. (2001) 88 Cal.App.4th 925, 932. 

 

 People v. Dubon (2001) 90 Cal.App.4th 944, 954.  

 

California Judges Association, Ethics Committee Advisory Opinions 45, and 48.  

 

Rothman, California Judicial Conduct Handbook (3d ed. 2007) section 7.73. 

 

 

 

 

                                              
2
 All further references to canons and to Advisory Committee commentary are to 

the California Code of Judicial Ethics unless otherwise indicated. 
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V. Discussion 

 Canon 3E(2)(a) of the California Code of Judicial Ethics requires judges in all trial 

court proceedings to make an "on the record" disclosure of information that is reasonably 

relevant to the question of disqualification under Code of Civil Procedure section 170.1, 

even if the judge believes there is no actual basis for disqualification.
3
  While the Code of 

Judicial Ethics does not define “on the record,” California Supreme Court decisions and 

other authorities interpreting canon 3E(2)(a) make clear that oral and implied disclosures 

that do not become part of the record are insufficient (Adams v. Commission on Judicial 

Performance (1995) 10 Cal.4th 866, 903-906 [general knowledge, affirmative references, 

and incomplete oral disclosures constitute failure to disclose on the record for purposes of 

waiver]; Fletcher v. Commission on Judicial Performance (1998) 19 Cal.4th 865, 893-

894 [no evidence of disclosure on the record where the judge claimed to have advised of 

ex parte contacts at an in chambers sentencing with no record of the proceedings]; Cal. 

Judges Assoc., Formal Ethics Opinion No. 45 (1997) p. 6 [the record or the clerk‟s 

minutes of the proceedings must reflect a disclosure and merely mentioning to counsel is 

insufficient]; Cal. Judges Assoc., Formal Ethics Opinion No. 48 (1999) p. 6 [implied 

disclosure does not satisfy the requirement of disclosure on the record]). 

 These authorities raise the question of what constitutes a record in trial court 

proceedings and, more specifically, how to accomplish making a disclosure part of the 

record where there is no record of oral proceedings.  

 

A. What constitutes a record? 

 Because the canons do not define “on the record” for purposes of judicial 

disclosures, we look to other sources for guidance.  Several statutes define records of 

court proceedings in broad terms.  The Code of Civil Procedure defines a judicial record 

as the “record or official entry of the proceedings in a Court of justice, or of the official 

                                              
3
  The committee has not been asked to provide an opinion on the sufficiency of any 

particular disclosures under the Code of Judicial Ethics and other statutes. 
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act of a judicial officer, in an action or special proceeding” (Code Civ. Proc., § 1904).  

For purposes of trial court record management, the Government Code provides that a 

court record consists of “. . . [a]ll filed papers and documents in the case . . . ,” 

[a]dministrative records filed in an action or proceeding . . . [including] . . . transcripts, 

and tapes of electronically recorded proceedings filed, lodged, or maintained in 

connection with the case . . . ,” and other records, including minutes (§§ 68151(a)(1), (2), 

(3), 68152(j)(14)).  For purposes of judicial administration record requests, an 

adjudicative record is defined as “. . . any writing prepared for or filed or used in a court 

proceeding . . . .”  (Cal. Rules of Court, rule 10.500(c)(1).) 

 The rules of court governing appellate matters are instructive because they narrow 

the broad scope of trial court records for purposes of review on appeal.  Those rules 

specify that a record of trial court proceedings contains two parts: (1) the record of oral 

proceedings, and (2) the record of written documents.  (See, Cal. Rules of Court, rules 

8.120(a)-(b) [civil appeals], 8.320(a)-(c) [criminal appeals].) 

 

1. Record of Oral Proceedings 

 A record of proceedings is required to be made by an official shorthand court 

reporter in juvenile proceedings (Welf. & Inst. Code, §§ 347, 677) and in felony 

proceedings when requested by the defendant or prosecution (Code Civ. Proc., § 269, 

subd. (a)(2)).  Except in those matters where a reporter is required, local courts have the 

discretion to decide, as a matter of court administration, whether an official reporter is 

made available.  (Welf. & Inst. Code, §§ 347, 677; Code Civ. Proc., § 269, subd. (a)(2); 

Cal. Rules of Court, rule 2.956(e)(1).)  In general civil matters where an official court 

reporter is not made available by the court, the parties may arrange for the presence of a 

certified shorthand reporter at their expense.  (Gov. Code, § 68086; Cal. Rules of Court, 

rule 2.956(c).)  In all proceedings where a shorthand reporter makes a verbatim record, an 

official transcript of the proceedings may be requested.  (Code Civ. Proc., § 269, subd. 

(b).)  Thus, in those proceedings where a court reporter is present, oral disclosures made 

in open court will be "on the record" as required by canon 3E(2)(a). 
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 In some proceedings where neither the court nor a party provides an official 

shorthand reporter, the local court may elect to make electronic recording equipment 

available.  (Gov. Code, § 59957 [electronic recording is permitted by statute in limited 

civil, misdemeanor, and infraction proceedings only].)  Written transcripts of official 

electronic recordings may be prepared at the request of the court or a party.  (Cal. Rules 

of Court, rule 2.952(g).)  In some circumstances, the electronic recording may be used as 

the record of oral proceedings in lieu of a reporter's transcript prepared from the 

recording.  (Cal. Rules of Court, rule 2.952(i), (j).)  Oral disclosures made in open court 

at proceedings that are electronically recorded will also be "on the record" as required by 

canon 3E(2)(a). 

 Although court reporters are statutorily required in juvenile and felony matters and 

courts are authorized to provide electronic recording equipment in certain proceedings as 

noted above, as a matter of practical reality and current economic constraints, neither 

reporters, nor recording equipment, will be available in large numbers of proceedings that 

come before the courts every day.  Where there is no oral record, the record of written 

documents becomes significant to the question of how a trial judge complies with the 

obligation to make disclosures "on the record." 

 

2. Record of Written Documents 

 While there is no definition of a record for purposes of judicial disqualification, 

appellate rules identify what documents are recognized as the record of proceedings for 

purposes of review.  On appeal, the record of written documents is set forth in the clerk‟s 

transcript, which generally includes notices, judgments, orders, minute orders, court 

minutes, the register of actions, and other documents filed or lodged in the case (Cal. 

Rules of Court, rules 8.120(a)(A), 8.122(b), 8.320(b), 8.336(c), 8.388(b), 8.407(a), 

8.480(b), 8.610(a)(1), 8.832(a), 8.860(a)(1)(A), 8.910(a)(1)(A), 8.920(1)).  In some 

appellate matters, however, the record of written documents may alternatively consist of 

the court‟s file, where allowed by local rule (Cal. Rules of Court, rules 8.120(a)(C), 

8.128(a), 8.860(a)(1)(B), 8.863, 8.910(a)(1)(B), 8.914, 8.920(1)).  In small claims 
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appeals, the record on appeal will always consist of the court file and all related papers 

(rule 8.957). 

 For purposes other than judicial disqualification, several courts have evaluated 

specific court documents and found that minute orders and the court‟s official minutes 

suffice as “a record” when entered in the case file (People v. Dubon (2001) 90 

Cal.App.4th 944, 954 [a minute order qualified as „a record‟]; Copley Press, Inc. v. 

Superior Court (1992) 6 Cal.App.4th 106, 113 [official court minutes accurately and 

officially reflect the work of the court]; Michael v. Aetna Life & Casualty Ins. Co. (2001) 

88 Cal.App.4th 925, 932 [a court order is a document that is either entered in the court's 

permanent minutes or signed by the judge and stamped „filed‟]). 

 From these cases and the rules of court, we conclude that all documents filed, 

entered, or lodged in the case file constitute a trial court‟s written record of proceedings.  

Such documents include minute orders, the official clerk‟s minutes, and formal orders 

entered in the case file.  Thus, when there is no court reporter or electronic recording, and 

therefore no record of oral proceedings, disclosures must be made part of the written 

record of proceedings in order to be “on the record” pursuant to canon 3E(2)(a). 

 

B. How To Accomplish Making A Disclosure Part of the Record 

 Where there is not a reporter‟s transcript or electronic recording, an oral disclosure 

may be made part of the written record of proceedings by preparing and entering a 

disclosure document in the court file.  The written disclosure may take many forms.  It 

may be a brief handwritten document that outlines the information disclosed.  It may also 

take the form of a formal, complete statement, detailing the content of the disclosure. 

 The written disclosure may also be entered in the case file in the form of a minute 

order or official court minutes.  However, merely having the clerk enter in the minutes 

that a disclosure has been made would be insufficient.  (Adams v. Commission on 

Judicial Performance, supra, 10 Cal.4th 866, 903-906.)  When this procedure is used, the 

minutes should reflect both the fact that the disclosure was made and the nature of the 

information disclosed.  Although the task of documenting the disclosure may be 
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delegated to a clerk, ultimately it is the judge's responsibility to confirm that the nature of 

the disclosure has been accurately documented and made a part of the case file.  (See 

Adams v. Commission on Judicial Performance, supra, 10 Cal.4th 866, 906 [failure to 

disclose on the record in general terms the nature of the disqualifying relationship was 

improper for purposes of waiver].) 

 Moreover, because disclosures are intended to provide the parties and lawyers 

appearing before a judge with the information being disclosed, simply filing a written 

disclosure document in the court file is not sufficient.  (See Rothman, Cal. Judicial 

Conduct Handbook (3d ed. 2007) § 7.73, p. 381 [purpose of canon 3E(2) is to provide the 

parties and their counsel with information relevant to recusal determinations].)  To 

comply with the canons, a judge making disclosures where there is no court reporter or 

electronic recording must document the disclosure as noted above and make the 

disclosure orally in open court or otherwise notify the lawyers and parties of the written 

disclosure. 

 

VI. Conclusions 

 In order to comply with the canon 3E(2)(a) requirement that disclosures be made 

“on the record,” trial court judges hearing matters that are not reported or electronically 

recorded must ensure that any disclosures become a part of the written record of 

proceedings.  To accomplish this, disclosures must be documented in a writing that is 

entered in the case file as a minute order, official clerk‟s minutes, or a formal order.  The 

lawyers and parties must also be notified orally or otherwise by service of the written 

disclosure document. 

 As guidance, the committee provides the following steps that may be taken in all 

cases where disclosure is required: 

1. If the proceeding is being reported or electronically recorded, make an oral 

disclosure in open court, stating in general terms the nature of any information 

being disclosed.  

2. If the proceeding is not being reported or electronically recorded:  
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a) Prepare or have prepared a disclosure document that states in general terms 

the nature of any information disclosed; 

b) Enter the disclosure document in the case file as a minute order, official 

court minutes, or a formal order; 

c) Make an oral disclosure in open court or otherwise notify the lawyers and 

parties of the written disclosures; and  

d) Check to confirm that the disclosure document accurately states the 

information disclosed and that it is entered in the case file. 

 

 

 

 This opinion is advisory only (Cal. Rules of Court, rules 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)).  
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FROM A “LAWYER IN THE PROCEEDING” 

 

I. Questions Presented 

 The statute governing disqualification of California trial court judges provides for 

mandatory disqualification if a judge has received a campaign contribution exceeding 

$1,500 from a party or lawyer in a proceeding (Code Civ. Proc., § 170.1, subd. 

(a)(9)(A)).
 1

  The Committee on Judicial Ethics Opinions (CJEO) has been asked to 

provide an opinion on two questions: 

1.  If several lawyers in the same private law firm or public law office individually 

contribute amounts of $1,500 or less, and if, when aggregated, the contributions 

exceed $1,500, is the judge disqualified from proceedings involving any lawyer 

from the firm or office? 

                                                           
1
 All further statutory references are to the Code of Civil Procedure unless otherwise 

indicated.  
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 2.  If a law firm contributes an amount greater than $1,500, is the judge 

disqualified from proceedings involving any lawyer from the firm? 

II. Summary 

 It is the committee‟s opinion that disqualification is not mandated by section 

170.1, subdivision (a)(9)(A) if a “lawyer in the proceeding” practices law with other 

lawyers who, collectively, have made campaign contributions exceeding $1,500 or when 

a “lawyer in the proceeding” practices in a private law firm which has made a campaign 

contribution that exceeds $1,500.  In either circumstance, however, the judge must 

consider whether those aggregated or law firm contributions might nevertheless cause a 

reasonable person to doubt the judge‟s impartiality for purposes of discretionary 

disqualification, pursuant to section 170.1, subdivision (a)(6)(A) and (9)(B). 

 

III. Authorities 

 A. Applicable Canon Provisions
2
 

 Canon 2B(1) 

 Canon 3E(1) 

 Canon 3E(2)(b)(i) 

 Canon 3E(4) 

 Canon 3E(5) 

 

B. Other Authorities 

 Code of Civil Procedure, sections 170.1 and 170.5, subdivisions (b), (e) and (f). 

 Government Code, section 84211, subdivision (f). 

 Caperton v. A. T. Massey Coal Co., Inc. (2009) 556 U.S. 868. 

 Apple Inc. v. Superior Court (2013) 56 Cal.4th 128. 

                                                           
2
  All further references to canons and to advisory committee commentary are to the 

California Code of Judicial Ethics unless otherwise indicated.  The full text of the canons 

cited in this opinion appear in the attached appendix A.  
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 People v. Freeman (2010) 47 Cal.4th 993. 

 Holmes v. Jones (2000) 83 Cal.App.4th 882. 

 Rothman, California Judicial Conduct Handbook (3d ed. 2007) sections 7.16-7.17, 

pages 307-312 and appendix F, pages 1-2. 

 

IV. Discussion 

 A. Introduction 

 Section 170.1 sets forth the grounds for judicial disqualification in the trial courts.  

In 2010, the legislature added subdivision (a)(9) to the statute.  This new provision 

provides for mandatory disqualification if a judge has received a campaign contribution 

in excess of $1,500 from a party or “lawyer in the proceeding.”  (§ 170.1, subd. 

(a)(9)(A).)  Disqualification is mandated for six years following the election for which 

the disqualifying contribution was received.  (Ibid.) 

 Since the enactment of this amendment, questions have arisen regarding the 

subdivision‟s application to aggregated campaign contributions from associated lawyers, 

and to contributions made by law firms.  These questions arise because, while the 

subdivision on its face refers only to the contributions of a single “lawyer in the 

proceeding,” that term is defined in other provisions of the disqualification statute to 

include lawyers associated in the private practice of law.  The committee has been asked 

to address these questions and provide guidance. 

 Before responding to the question, however, we briefly review the historical 

context of—and impetus behind—the legislative amendment, which sheds light on the 

purpose of the statute.  

 

 B. Background 

 The legislative history of section 170.,  subdivision (a)(9) reflects two sources for 

paragraph (9).  They are: (1) the United States Supreme Court decision in Caperton v. A. 

T. Massey Coal Co., Inc. (2009) 556 U.S. 868 [129 S. Ct. 2252] (Caperton), and (2) the 

final report of the California Judicial Council‟s Commission for Impartial Courts.  
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  1. The Caperton Case 

 In Caperton, a recently elected state supreme court justice refused to disqualify 

himself after receiving $3 million in campaign contributions from a party whose appeal 

from an adverse judgment would be heard by the supreme court.  (Caperton, supra, 556 

U.S. at pp. 873-874.)  The timing of the contributions were such that, if elected, the 

justice would consider the party‟s appeal.  Once elected, the justice denied repeated 

recusal motions on the grounds that he lacked actual bias.  (Id., at pp. 881-883.)  The 

United States Supreme Court found the justice‟s “probing search” into his subjective 

motives to be insufficient and held that an objective standard was required under the 

federal due process clause.  (Id., at p. 865.)  Applying this standard, the court concluded 

that the amount and timing of the contributions required recusal: 

“[T]here is a serious risk of actual bias—based on objective and reasonable 

perceptions—when a person with a personal stake in a particular case had a 

significant and disproportionate influence in placing the judge on the case by 

raising funds or directing the judge‟s election campaign when the case was 

pending or imminent.”  (Caperton, supra, 556 U.S. at p. 884.)  

 Recognizing that “judicial integrity is a state interest of the highest order,” the 

United States Supreme Court acknowledged that states may adopt more stringent 

standards for disqualification than the objective standard imposed by the due process 

clause.  (Caperton, supra, 556 U.S. at p. 889.)  The legislative history of section 170.1, 

subdivision (a)(9) is replete with references to the Caperton case as a compelling reason 

for the adoption of more stringent standards requiring disqualification based on campaign 

contributions.
3
 

                                                           
3
  (See Assem. Com. on Judiciary, analysis of Assem. Bill No. 2487 (2009-2010 

Reg. Sess.) Apr. 27, 2010, pp. 4-5, 7, 12 [the stunning facts in Caperton are an egregious 

example of corruption in judicial elections]; Assem. Com. on Judiciary, 3d reading 

analysis of Assem. Bill No. 2487 (2009-2010 Reg. Sess.) May 4, 2010, p. 4 [Caperton 

exposed growing concerns about potentially corrupting effects of campaign contributions 

in judicial elections]; Sen. Judiciary Com., analysis of Assem. Bill No. 2487 (2009-2010 

Reg. Sess.) May 4, 2010, pp. 2, 5-6 [Caperton is an example of increasingly expensive 

and partisan judicial elections]; Sen. Rules Com., Floor Analysis of Assem. Bill No. 2487 
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  2. The CIC Final Report and Recommendations 

 The Commission for Impartial Courts (CIC) was formed by the Judicial Council in 

2007 to study ways to ensure judicial impartiality and accountability, particularly in the 

context of judicial elections.  In 2009, the commission issued a final report containing, 

among other things, specific recommendations for legislation.  The recommendations 

were based on an in-depth discussion of judicial campaign financing, including 

consideration of Caperton (Judicial Council of Cal., Com. for Impartial Courts: Final 

Report, Recommendations for Safeguarding Judicial Quality, Impartiality, and 

Accountability in Calif. (Dec. 2009) pp. 28-59 [CIC Final Report]). 

 The CIC‟s recommendation proposed standards for disqualification based on both 

the amount and timing of campaign contributions in judicial elections.  Specifically, the 

CIC recommended setting the threshold amount for mandatory disqualification of trial 

court judges at $1,500 and recommended setting the time period for disqualifications at 

two years.  (CIC Final Report, supra, Recommendation 30, at pp. 34-35, endorsed by the 

Judicial Council, Feb. 26, 2010.)  The recommended $1,500 threshold was based on the 

Legislature‟s adoption of this amount as defining a judge‟s financial interest in a party for 

purposes of disqualification in sections 170.1, subdivision (a)(3) and 170.5, subdivision 

(b).  This sum was also based on a campaign disclosure database prepared by the Task 

Force on Judicial Campaign Finance, which showed that a relatively small number of 

individual contributions exceed $1,500.  (CIC Final Report, supra, at p. 40, fn. 35.)  The 

CIC therefore concluded that $1,500 struck the best balance between the competing 

values of maintaining public trust and confidence in impartial judicial decision making 

                                                                                                                                                                                           

(2009-2010 Reg. Sess.) Aug. 2, 2010, p. 4 [Caperton exemplifies the considerable time 

often spent raising money in contested judicial elections]; Governor‟s Off. of Planning 

and Research, Legis. Unit, enrolled bill rep. on Assem. Bill No. 2487, Aug. 16, 2012, p. 

4) [Caperton is a recent development exposing potential corruption in judicial elections].)  
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and allowing judicial candidates to engage in necessary fundraising.
4
  (CIC Final Report, 

supra, at p. 43.) 

 Throughout the legislative process, the bill analyses consistently represented 

section 170.1, subdivision (a)(9)(A) as being based on, implementing, and encompassing 

the recommendation of the CIC.
5
 

 

 B. Statutory Language 

 The question before us is whether disqualification is mandated by section 170.1, 

subdivision (a)(9) if a judge receives campaign contributions from associated lawyers 

who individually contribute $1,500 or less but whose combined contributions exceed 

$1,500.  To answer that question “‟”our fundamental task is to „ascertain the intent of the 

                                                           
4  The CIC Final Report also discussed whether multiple contributions made by 

individuals affiliated with the same entity should be subject to mandatory 

disqualification.  It concluded that “a judicial officer [should] disqualify himself or 

herself if he or she knows or reasonably should know that multiple individual 

contributions that would, in the aggregate, amount to the recommended threshold are all 

affiliated with the same entity.”  (CIC Final Report, supra, at p. 41.)  Notably, however, 

that comment is not based on the historical contributions data analyzed by the Task 

Force, nor was this expression of intent included in the CIC‟s recommendation for 

legislation setting explicit disqualification standards.  Rather, the CIC recommended that: 

“Each trial court judge should be subject to mandatory disqualification from hearing any 

matter involving a party, counsel, party affiliate, or other interested party who has made a 

monetary contribution [in excess] of [$1,500] to the judge‟s campaign, directly or 

indirectly . . . .”  (CIC Final Report, supra, at p. 34.)  It is this recommendation that the 

Legislature relied upon.  (Assem. Com. on Judiciary,  3rd reading analysis of Assem. Bill 

No. 2487, (2009-2010 Reg. Sess.) May 4, 2010, p. 5.) 
 
5
  (See Assem. Com. on Judiciary, analysis of Assem. Bill No. 2487 (2009-2010 

Reg. Sess.) Apr. 27, 2010, p. 10 [bill seeks to implement CIC‟s recommendation of 

mandatory disqualification]; Assem. Com. on Judiciary, 3d reading analysis of Assem. 

Bill No. 2487 (2009-2010 Reg. Sess.) May 4, 2010, p. 5 [bill generally tracks CIC‟s 

recommendation of mandatory disqualification]; Sen. Judiciary Com., analysis of Assem. 

Bill No. 2487 (2009-2010 Reg. Sess.) June 29, 2010, p.6 [bill based on CIC Final 

Report]; Governor‟s Off. of Planning and Research, Legis. Unit, enrolled bill rep. on 

Assem. Bill No. 2487, Aug. 16, 2012, p. 3 [bill substantially encompasses CIC‟s 

recommendation to require mandatory disqualification for the specified level of 

contribution]. ) 
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lawmakers so as to effectuate the purpose of the statute.‟”‟”  (Apple Inc. v. Superior 

Court (2013) 56 Cal.4th 128, 135.)  We must first examine the statutory text, giving the 

language its usual and ordinary meaning while construing the words “‟in light of the 

statute as a whole and the statute‟s purpose.‟”  (Ibid.)  Statutory sections relating to the 

same subject must be harmonized, both internally and with each other, to the extent 

possible.  (Holmes v. Jones (2000) 83 Cal.App.4th 882, 888.) 

 As has been described, section 170.1 was recently amended by the Legislature to 

add subdivision (a)(9).  This new provision has four component parts related to campaign 

contributions: (A) mandatory disqualification; (B) discretionary disqualification; (C) 

disclosure; and (D) waiver.  (§170.1, subd. (a)(9)(A)-(D).)  Disqualification based on 

campaign contribution amounts is addressed in subparagraphs (A) and (B). 

 Subparagraph (A) mandates disqualification if “the judge has received a 

contribution in excess of . . . $1,500 from a party or lawyer in the proceeding and either 

of the following applies:  [¶] (i) The contribution was received in support of the judge‟s 

last election, if the last election was within the last six years [or] [¶] (ii) The contribution 

was received in anticipation of an upcoming election.”  (§ 170.1, subd. (a)(9)(A).) 

 Subparagraph (B) provides: “[n]otwithstanding subparagraph (A), the judge shall 

be disqualified based on a contribution of a lesser amount if subparagraph (A) of 

paragraph (6) applies.”  (§ 170.1, subd. (a)(9)(B).)
6
  In other words, subparagraph (B) 

requires a judge to make his or her own decision about disqualification based on 

contributions of $1,500 or less if, for any reason, the judge believes the lesser 

contributions raise questions about impartiality. 

 Significantly, neither subparagraph (A) nor (B) addresses aggregation: neither 

contains language providing that disqualification is required based on a combined sum of 

                                                           
6
   Section 170.1, subdivision (a), subparagraph (6)(A) provides that a judge is 

disqualified if, “[f]or any reason: [¶] (i) [t]he judge believes his or her recusal would 

further the interests of justice[;]  [¶] (ii)  [t]he judge believes there is a substantial doubt 

as to his or her capacity to be impartial[; or] [¶] (iii) [a] person aware of the facts might 

reasonably entertain a doubt that the judge would be able to be impartial.”  (§ 170.1, 

subd. (a)(6)(A)(i)-(iii).)  
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contributions from lawyers practicing in the same firm or office.  On its face 

subparagraph (A) applies only to a contribution exceeding $1,500 from “a…lawyer in the 

proceeding.”  (§ 170.1, subd. (a)(9)(A).)  The usual and ordinary meaning of that term 

refers to an individual lawyer appearing in the matter being heard.  The subparagraph 

does not provide a definition of the term “lawyer in the proceeding” nor does it otherwise 

suggest the term was intended to include either lawyers with whom the appearing lawyer 

practices or the law firm in which the appearing lawyer practices.  We must examine, 

however, whether the plain meaning of the subdivision‟s words should be construed 

differently in light of the statute as a whole.  We therefore examine the term in its entire 

statutory context. 

 The term “lawyer in the proceeding” appears in seven subparagraphs of section 

170.1, subdivision (a).  We quote them here, in context (italics added): 

(a) A judge shall be disqualified if any one or more of the following are true: 

 *** 

 (2)      (A) The judge served as a lawyer in the proceeding, or in any other   

  proceeding involving the same issues he or she served as a lawyer for a  

  party in the present proceeding or gave advice to a party in the present  

  proceeding upon a matter involved in the action or proceeding. 

 

  (B) A judge shall be deemed to have served as a lawyer in the  

  proceeding if within the past two years: 

 

   (i) A party to the proceeding, or an officer, director, or  trustee of a 

   party, was a client of the judge when the judge was in the private  

   practice of law or a client of a lawyer with whom the judge was  

   associated in the private practice of law. 

 

   (ii) A lawyer in the proceeding was associated in the private practice  

   of law with the judge. 

 

  (C) A judge who served as a lawyer for, or officer of, a public agency that  

  is a party to the proceeding shall be deemed to have served as a lawyer in  

  the proceeding if he or she personally advised or in any way represented 

   the public agency concerning the factual or legal issues in the proceeding. 

 *** 
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[A judge shall be disqualified if] 

 

 (5) A lawyer or a spouse of a lawyer in the proceeding is the spouse, former  

 spouse, child, sibling, or parent of the judge or the judge‟s spouse or if such a  

 person is associated in the private practice of law with a lawyer in the proceeding. 

 *** 

[A judge shall be disqualified if] 

 

 (6) (A) For any reason [the judge‟s impartiality is reasonably subject to   

 doubt] 

   …. 

  (B) Bias or prejudice toward a lawyer in the proceeding may be  

  grounds for disqualification. 

 *** 

[A judge shall be disqualified if] 

 

 (9) (A) The judge has received a contribution in excess of one thousand five  

 hundred dollars ($1500) from a party or lawyer in the proceeding, and either of the 

 following applies: 

 

  (i) The contribution was received in support of the judge's last  

  election, if the last election was within the last six years. 

 

  (ii) The contribution was received in anticipation of an upcoming  

  election.  (§ 170.1, subd. (a).) 

 Read together, these provisions show a cohesive pattern and harmonize the terms 

of the statute as a whole:  The Legislature explicitly provided an expansive use of the 

term “lawyer in the proceeding” in two provisions, where it intended to refer to more than 

one lawyer, i.e., multiple lawyers associated in the private practice of law (§ 170.1, subd. 

(a)(2)(B)(i) , (ii)), and multiple family members or lawyers associated in the private 

practice of law with family members (§ 170.1, subd. (a)(5)).  In another provision the 

statute provides that a judge is deemed to have served as a “lawyer in the proceeding” if 

he or she “personally advised or in any way represented the public agency concerning the 

factual or legal issues in the proceeding.”  (§ 170.1, subd. (a)(2)(C).)  The judge is thus 

also disqualified based upon the subject matter of his or her representation or advice 

provided to a public agency which is a party to the proceeding.  In this provision the term 

“lawyer in the proceeding” is also in the singular form, and refers only to one individual 
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(the judge).  In the two other subparagraphs of the statute using that term, the Legislature 

did not add any explanatory text or other language “deeming” the term “lawyer in the 

proceeding” to have a different or more expansive meaning.  (§ 170.1, subd. (a)(6)(B), 

(9)(A).)  From this we conclude the Legislature intended the plain meaning of the term 

“lawyer in the proceeding” -- i.e., a single lawyer-- to apply unless additional text 

expands or deems its meaning to be something broader than its plain meaning. 

 This interpretation is echoed in the California Code of Judicial Ethics canons 

governing appellate disqualification (canon 3E).  As has been noted, section 170.1 

applies only to superior court judges.  There are no statutory disqualification provisions 

for appellate justices.  Canon 3(E)(4) and canon 3E(5)(a)-(f), however, restate the 

disqualification provisions of section 170.1 as ethical rules applicable to appellate 

justices.  These canon provisions use the terms “lawyer in the proceeding,” “lawyer in the 

pending proceeding,” and “lawyer in a matter before the court” to refer to a single 

individual (Cal. Code Jud. Ethics, canon 3 (E)(5)(a), (e), (j)).  When the canon provisions 

refer to multiple individuals, additional text is added, such as in the phrase “a lawyer in 

the proceeding [who] was associated with the justice in the private practice of law” (id., 

canon 3E(5)(b); see also canon 3E(5)(e)).  Thus, the canon provisions applicable to 

appellate justices interpret the language of section 170.1 in a manner consistent with our 

understanding of the legislature‟s intent. 

 Additionally, an interpretation that the provisions of section 170.1, subdivision 

(a)(2)(B) also apply to subdivision (a)(9)—that a “lawyer in the proceeding” includes 

lawyers associated in the private practice of law—could lead to absurd results in some 

cases.  For example, because lawyers employed by the government and legal aid lawyers 

are excluded from the definition of “private practice of law” (Code Civ. Proc., § 170.5, 

subd. (e)), the aggregation requirement would not apply to any lawyer working for a 

district attorney‟s office.  Consequently, aggregated contributions totaling $20,000 from 

50 deputy district attorneys in a 90-lawyer office would not mandate disqualification 

from any of the district attorneys‟ cases but three checks totaling $1,501 from a 75-

lawyer private firm would require disqualification from any case in which any of the 
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firm‟s 75 lawyers is involved.  This is not a rational distinction with respect to the 

public‟s perception of a judge‟s bias, or lack thereof. 

 In sum, it is the committee‟s opinion that the plain meaning of “lawyer in the 

proceeding” applies to section 170.1, subdivision (a)(9), and the Legislature did not 

intend the $1,500 threshold for disqualification to apply to aggregated contributions from 

multiple individuals from the same law firm, nor to all individuals practicing law in a 

contributing law firm.  A judge receiving such contributions however, is also required to 

make a determination as to whether disqualification is called for under section 170.1, 

subdivision (a)(6)(iii) and (9)(B).  (See Rothman, Cal. Judicial Conduct Handbook (3d 

ed. 1997) §§ 7.16-17, pp. 307-312, and append. F, pp. 1-2 .)  Indeed, the objective 

standard in section 170.1, subdivision (a)(6)(iii) is an explicit ground for disqualification 

and is intended to ensure public confidence in the judiciary by requiring disqualification 

if a person aware of the facts would reasonably entertain doubts concerning a judge‟s 

impartiality (People v. Freeman (2010) 47 Cal.4th 993, 1000-1005, citing Caperton, 

supra, 556 U.S. at pp. 879-889.)  The facts a person would need to be aware of under the 

objective standard are known both to the judge and the public.  (Gov. Code § 84211(f); 

Code Civ. Proc., § 170.1, subd. (a)(9)(C).)  The committee therefore concludes that 

mandatory disqualification for individual attorney contributions over the $1,500 

threshold, together with discretionary disqualification for aggregated and law firm 

contributions, sufficiently ensures the public trust in an impartial and honorable judiciary. 

V. Conclusions 

 Section 170.1, subdivision (a)(9)(A) does not mandate disqualification for 

aggregated contributions or law firm contributions in excess of $1,500.  The 

disqualification statute as a whole uses the term “lawyer in the proceeding” in a 

consistent pattern that includes explicit text when deeming or using the term to include 

multiple individuals.  When no such text is used in the statute, as is the case in 

subdivision (a)(9), the plain meaning of the term applies to the individual lawyer 

appearing in the matter.  
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 Section 170.1 also provides that judges must evaluate all circumstances, including 

aggregated and law firm contributions, to determine whether the appearance of 

impartiality has been compromised, pursuant to subdivision (a))(6)(iii) and (9)(B).  The 

statutory purpose of ensuring that campaign contributions do not influence judicial 

decision making or create the appearance of influencing judicial decision making is fully 

served by the combined requirements for mandatory and discretionary disqualification. 

 

 

 This opinion is advisory only (Cal. Rules of Court, rules 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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APPENDIX A 

California Code of Judicial Ethics Canons Cited in  

CJEO Formal Opinion No. 2013-03 

 Canon 2B(1):  “A judge shall not allow family, social, political, or other relationships to influence 

the judge’s judicial conduct or judgment, nor shall a judge convey or permit others to convey the 

impression that any individual is in a special position to influence the judge.”  

 Canon  3E(1):  “A judge shall disqualify himself or herself in any proceeding in which 

disqualification is required by law.” 

 Canon 3E(2):  In all trial court proceedings, a judge shall disclose on the record as follows:  

 . . . . 

 (b)  Campaign contributions in trial court elections.   

 (i)  Information required to be disclosed:  In any matter before a judge who is or was a candidate 

for judicial office in a trial court election, the judge shall disclose any contribution or loan of $100 or 

more from a party, individual lawyer, or law office or firm in that matter as required by this canon, even 

if the amount of the contribution or loan would not require disqualification.  Such disclosure shall 

consist of the name of the contributor or lender, the amount of each contribution or loan, the 

cumulative amount of the contributor’s contributions or lender’s loans, and the date(s) of each 

contribution or loan.  The judge shall make reasonable efforts to obtain current information regarding 

contributions or loans received by his or her campaign and shall disclose the required information on 

the record. 

 Canon 3E:  (4) An appellate justice shall disqualify himself or herself in any proceeding if for any 

reason: 

 . . . .  

 (c) the circumstances are such that a reasonable person aware of the facts would doubt the 

justice’s ability to be impartial. 

 Canon 3E(5):  “Disqualification of an appellate justice is also required in the following instances:  

 (a) The appellate justice has appeared or otherwise served as a lawyer in the pending 

proceeding, or has appeared or served as a lawyer in any other proceeding involving any of the same 

parties if that other proceeding related to the same contested issues of fact and law as the present 

proceeding, or has given advice to any party in the present proceeding upon any issue involved in the 

proceeding.   
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 (b) Within the last two years, (i) a party to the proceeding, or an officer, director or trustee 

thereof, either was a client of the justice when the justice was engaged in the private practice of law or 

was a client of a lawyer with whom the justice was associated in the private practice of law; or (ii) a 

lawyer in the proceeding was associated with the justice in the private practice of law. 

 (c) The appellate justice represented a public officer or entity and personally advised or in any 

way represented such officer or entity concerning the factual or legal issues in the present proceeding in 

which the public officer or entity now appears. 

 . . .  

 (e) The justice or his or her spouse or registered domestic partner, or a person within the third 

degree of relationship to either of them, or the spouse or registered domestic partner thereof, is a party 

or an officer, director, or trustee of a party to the proceeding, or a lawyer or spouse or registered 

domestic partner of a lawyer in the proceeding is the spouse, registered domestic partner, former 

spouse, former registered domestic partner, child, sibling, or parent of the justice or of the justice’s 

spouse or registered domestic partner, or such a person is associated in the private practice of law with 

a lawyer in the proceeding. 

 (f) The justice . . . (iii) has a personal bias or prejudice concerning a party or a party’s lawyer. 

 . . .  

 (j) The justice has received a campaign contribution of $5,000 or more from a party or lawyer in 

a matter that is before the court, and either of the following applies:  

(i) The contribution was received in support of the justice’s last election, if the last election was within 

the last six years; or  

(ii) The contribution was received in anticipation of an upcoming election.  

Notwithstanding Canon 3E(5)(j), a justice shall be disqualified based on a contribution of a lesser amount 

if required by Canon 3E(4).  The disqualification required under Canon 3E(5)(j) may be waived if all 

parties that did not make the contribution agree to waive the disqualification.” 
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JUDICIAL SCREENING OF EX PARTE APPLICATIONS FOR NON-

DOMESTIC-VIOLENCE EMERGENCY FAMILY LAW ORDERS  

 

I. Issue Presented 

 The Committee on Judicial Ethics Opinions (CJEO) has been asked to provide an 

opinion on the following question: 

A local rule authorizes judicial officers to review all requests for non-

domestic-violence emergency orders in family law matters, in order to 

determine the necessity for an emergency hearing, even where the request is 

made without prior notice to the other party or without a request for waiver of 

notice and a signed explanation of why notice should not be given.  Does this 

local rule facilitate the violation of the Code of Judicial Ethics? 

 

II. Summary of Conclusions 

A local rule setting up a procedure by which a judicial officer screens all requests 

for emergency non-domestic-violence family law orders without regard to whether notice 
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has been given to the other party or whether a request has been made for waiver of notice 

and a signed explanation has been provided showing why such notice should not be 

required is not authorized by the rules of court governing family law emergency orders 

and therefore contravenes the prohibition against considering ex parte communications in 

canon 3B(7) of the Code of Judicial Ethics.  Therefore, a local rule that purports to 

authorize such screening facilitates the violation of canon 3B(7) of the Code of Judicial 

Ethics. 

 

III. Relevant Facts 

 A local rule
1
 provides that when a party in a family law proceeding seeks to have a 

request for an order (i.e., a motion or request for order) considered for emergency 

hearing, the clerk is to forward the request to a judicial officer for review.  During that 

review, the judicial officer screens the papers to determine whether they set forth facts 

showing the necessity for an emergency hearing.
2
  If the judicial officer determines that 

good cause for an emergency hearing exists, a date and time for the emergency hearing is 

set, and the party seeking relief is required to give notice of the emergency hearing to the 

other party.
3
  Under the local rule, no notice to the other party of the application for an 

                                              
1
  For purposes of this opinion, the local rule is described by its operative and 

relevant features.  Providing the text of the local rule would identify a party whose 

inquiry or conduct the committee is required to maintain as confidential.  (Cal. Rules of 

Court, rule 9.80(h).) 

 
2
  Specifically, the judicial officer is to determine whether an emergency hearing is 

necessary (1) to avoid immediate danger or irreparable harm to a party or to the children 

involved in the matter, (2) to help prevent the immediate loss or damage to property 

subject to disposition in the case, or (3) to make orders concerning any of the matters set 

forth in rule 5.170 of the California Rules of Court (see post, footnote 8 and 

accompanying text). 

 
3
  The local rule does not specify the procedure that follows a determination that 

good cause for an emergency hearing does not exist, except to say that the request for 

order must be filed in any event. 
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emergency hearing is required before the judicial officer screens the application to 

determine if good cause for an emergency hearing exists, nor does the moving party have 

to request a waiver of notice and show why notice should not be given before that 

screening.  Instead, as a matter of course, the screening of the application to determine if 

good cause for an emergency hearing exists occurs without prior notice to the other party. 

 

IV. Authorities 

A. Applicable Canons
4
 

Canon 3B(7):  “A judge shall accord to every person who has a legal interest in a 

proceeding, or that person’s lawyer, full right to be heard according to law. . . .  A judge 

shall not initiate, permit, or consider ex parte communications, that is, any 

communications to or from the judge outside the presence of the parties concerning a 

pending or impending proceeding, and shall make reasonable efforts to avoid such 

communications, except as follows: 

 

“[¶] . . . [¶] 

 

“(b) A judge may initiate, permit, or consider ex parte communications, where 

circumstances require, for scheduling, administrative purposes, or emergencies that do 

not deal with substantive matters provided: 

“(i) the judge reasonably believes that no party will gain a procedural or tactical 

advantage as a result of the ex parte communication, and  

“(ii) the judge makes provision promptly to notify all other parties of the substance 

of the ex parte communication and allows an opportunity to respond. 

 

“(c) A judge may initiate, permit, or consider any ex parte communication when 

expressly authorized by law to do so or when authorized to do so by stipulation of the 

parties. 

 

“(d) If a judge receives an unauthorized ex parte communication bearing upon the 

substance of a matter, the judge shall make provision promptly to notify the parties of the 

substance of the communication and provide the parties with an opportunity to respond.” 

 

 

 

                                              
4
  All further references to canons are to the California Code of Judicial Ethics 

unless otherwise indicated. 
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B. Other Authorities 

California Rules of Court, rules 3.1200 et seq., 5.151-5.170, 9.80 

 

 Abramson, The Judicial Ethics Of Ex Parte And Other Communications (Winter 

2000) 37 Hous. L.Rev. 1343, 1354, 1370 

 

V. Discussion 

A. Rules of Court Governing Emergency Orders
5
  

 In family law cases, applications for emergency orders -- also known as ex parte 

applications -- are governed by rules 5.151 and 5.165 through 5.170 of the California 

Rules of Court, which are known as the emergency orders rules.
6
  (Cal. Rules of Court, 

rule 5.151(a).)  “The purpose of a request for emergency orders is to address matters that 

cannot be heard on the court’s regular hearing calendar.”  (Id., rule 5.151(b).)  More 

specifically, “[t]he process is used to request that the court: 

 “(1) Make orders to help prevent an immediate danger or irreparable harm to a 

party or to the children involved in the matter;  

 “(2) Make orders to help prevent immediate loss or damage to property subject to 

disposition in the case; or 

 “(3) Make orders about procedural matters, including the following: 

 “(A) Setting a date for a hearing on the matter that is sooner than that of a regular 

hearing (granting an order shortening time for hearing);  

 “(B) Shortening or extending the time required for the moving party to serve the 

other party with the notice of the hearing and supporting papers (grant an order 

shortening time for service); and  

 “(C) Continuing a hearing or trial.”  (Ibid.) 

                                              
5
  This opinion addresses only those matters that fall under the rules of court 

governing family law emergency orders. 
 
6
  These rules generally do not apply to ex parte applications for domestic-violence 

restraining orders under the Domestic Violence Prevention Act.  (See Cal. Rules of 

Court, rule 5.151(a).) 
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 The declarations in support of a request for emergency orders “must contain facts 

within the personal knowledge of the declarant that demonstrate why the matter is 

appropriately handled as an emergency hearing, as opposed to being on the court’s 

regular hearing calendar.”  (Cal. Rules of Court, rule 5.151(d)(2).)  Additional 

requirements apply to requests for emergency orders relating to child custody and 

visitation.  (Id., rule 5.151(d)(5).)  In either case, however, the evidence submitted in 

support of a request for emergency orders must demonstrate that the issuance of an 

emergency order is necessary to achieve the purposes of the rule. 

 When a request for emergency orders is made, “notice to the other party is shorter 

than in other proceedings.”  (Cal. Rules of Court, rule 5.151(b).)  Generally, “[a] party 

seeking emergency orders under this chapter must give notice to all parties or their 

attorneys so that it is received no later than 10:00 a.m. on the court day before the matter 

is to be considered by the court.”  (Id., rule 5.165(b).)  “Notice of appearance at a hearing 

to request emergency orders may be given by telephone, in writing, or by voicemail 

message.”  (Id., rule 5.165(a).)  When notice of an emergency hearing has been given, the 

moving party must include with the request for emergency orders a written declaration 

based on personal knowledge regarding the details of the notice given.
7
  (Id., rule 

5.151(c)(4); see id., rule 5.151(e)(2)(A).)  If notice of the emergency hearing was given 

later than 10:00 a.m. the court day before the hearing, that declaration must also include a 

request that “the court approve the shortened notice” and must provide facts showing 

“exceptional circumstances that justify the shorter notice.”  (Id., rule 5.165(b)(1).) 

 Notice to the other party of the request for emergency orders can be “waived under 

exceptional and other circumstances as provided in the [emergency orders] rules.” (Cal. 

Rules of Court, rule 5.151(b).)  Like shortened notice, waiver of notice requires court 

approval.  To ask the court to waive notice of the request for emergency orders, “the 

                                              
7
  Specifically, the declaration must describe “[t]he notice given, including the date, 

time, manner, and name of the party informed, the relief sought, any response, and 

whether opposition is expected and that, within the applicable time under rule 5.165, the 

applicant informed the opposing party where and when the application would be made[.]”  

(Cal. Rules of Court, rule 5.151(e)(2)(A).)  
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party [seeking the waiver] must file a written declaration signed under penalty of perjury 

that includes facts showing good cause not to give the notice.”  (Id., rule 5.165(b)(2).)  

Situations in which the court may find good cause not to give notice of the emergency 

hearing include the following:  

 “(A) Giving notice would frustrate the purpose of the order;  

 “(B) Giving notice would result in immediate and irreparable harm to the applicant 

or the children who may be affected by the order sought;  

 “(C) Giving notice would result in immediate and irreparable damage to or loss of 

property subject to disposition in the case;  

 “(D) The parties agreed in advance that notice will not be necessary with respect 

to the matter that is the subject of the request for emergency orders[.]”  (Ibid.) 

 If the party seeking the emergency hearing tried to give notice of the hearing but 

could not, the declaration regarding notice must state that “the applicant in good faith 

attempted to inform the opposing party but was unable to do so” and must “specify[] the 

efforts made to inform the opposing party.”  (Cal. Rules of Court, rule 5.151(e)(2)(B).)  

In such a case, the court may waive notice for good cause if it finds that “[t]he party 

made reasonable and good faith efforts to give notice to the other party, and further 

efforts to give notice would probably be futile or unduly burdensome.”  (Id., rule 

5.165(b)(2)(E).) 

 The emergency orders rules also specify certain situations in which a party may 

always request an order without notice to the other party.
8
  (See Cal. Rules of Court, rule 

5.170.) 

 From the foregoing, it is apparent that California law permits a party in a family 

law proceeding to seek emergency orders from the court without notice to the opposing 

                                              
8
  Those situations are as follows: “[a]pplications to restore a former name after 

judgment”; “[s]tipulations by the parties”; “[a]n order or judgment after a default court 

hearing”; “[a]n earnings assignment order based on an existing support order”; “[a]n 

order for service of summons by publication or posting”; “[a]n order or judgment that the 

other party or opposing counsel approved or agreed not to oppose”; and an “[a]pplication 

for an order waiving filing fees.”  (Cal. Rules of Court, rule 5.170.) 
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party only under very limited circumstances.  Additionally, before a court may consider a 

request for emergency orders without notice, the applicant must ask for waiver of notice 

and “make an affirmative factual showing of irreparable harm, immediate danger, or 

[an]other statutory basis for granting relief without notice.”  (Cal. Rules of Court, rule 

5.151(d)(2); see id., rule 5.165(b)(2).)  Absent the requisite showing, notice is required. 

 With that in mind, we turn to the ethical rules regarding ex parte communications 

between the parties and the court.  

 

B. Ethical Rules 

Canon 3B(7) codifies the judge’s ethical obligation to protect the right of every 

party to due process of law.  The first sentence of canon 3B(7) states: “A judge shall 

accord to every person who has a legal interest in a proceeding, or that person’s lawyer, 

full right to be heard according to law.”  Ex parte communications, defined as “any 

communications to or from the judge outside the presence of the parties concerning a 

pending or impending proceeding,” inherently infringe on that right.  (ibid.)  It is 

understood, of course, that ex parte communications are sometimes necessary to prevent 

immediate danger or irreparable harm.  Those circumstances are narrowly defined, 

however, to ensure the critical right of every party to be heard. 

 Because of the important role judges play in protecting the right of every party to 

be heard, with certain exceptions (discussed below), canon 3B(7) prohibits judges from 

initiating, permitting, or considering ex parte communications and also requires judges to 

make reasonable efforts to avoid ex parte communications.  In effect, the canon generally 

precludes a judge from engaging in a communication about a “pending or impending 

proceeding” with a party to that proceeding when the other party is not present and has 

not received notice of the communication.  (Ibid., see Abramson, The Judicial Ethics Of 

Ex Parte And Other Communications (Winter 2000) 37 Hous. L.Rev. 1343, 1354 

(Abramson) [“An otherwise proper communication becomes a prohibited ex parte 

communication when matters relevant to a proceeding circulate among or are discussed 
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with fewer than all the parties who are legally entitled to be present or notified of the 

communication ….”].) 

 Exceptions to the prohibitions against ex parte communications are recognized in 

the following situations: 

 (1) “where circumstances require, for scheduling, administrative purposes, or 

emergencies that do not deal with substantive matters”;
9
 

 (2) “when expressly authorized by law to do so or when authorized to do so by 

stipulation of the parties.”  (Canon 3B(7)(b) & (c).)
10

 

 We now apply these emergency order rules of court and ethical rules to the present 

facts.  

 

C. Application to the Facts and the Local Rule 

 Specifically, the question before us is this: If a local rule sets up a procedure by 

which judges review all requests for non-domestic-violence emergency orders in family 

law matters in order to determine whether the moving papers show the necessity for an 

emergency hearing, and that review occurs without notice to the other party or without a 

request for waiver of notice with a signed explanation of why notice should not be given, 

does the rule facilitate or permit ex parte communications in violation of the Code of 

Judicial Ethics?  In the committee’s opinion, the answer to that question is yes. 

                                              
9
  The application of this exception is subject to the following conditions: “(i) the 

judge reasonably believes that no party will gain a procedural or tactical advantage as a 

result of the ex parte communication; and [¶] (ii) the judge makes provision promptly to 

notify all other parties of the substance of the ex parte communication and allows an 

opportunity to respond.”  (Canon 3B(7)(b).) 

 
10

  The exception for ex parte communications “expressly authorized by law” permits  

judges to hear the many ex parte applications that come before them seeking emergency 

relief, such as ex parte applications brought pursuant to California Rules of Court 3.1200 

et seq., which apply in civil cases generally, and those brought pursuant to California 

Rules of Court, rule 5.151, et seq., which apply in family law cases. 
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 The first step in the analysis is to determine whether a judge’s review of the 

application papers under the procedure specified in the local rules involves an ex parte 

communication.  It clearly does, because the rule allows a party in a family law matter to 

present a request for emergency orders to the court for review without first notifying the 

other side that the request will be presented to the court.  It does not matter, for purposes 

of determining whether an ex parte communication has occurred, that the request is to be 

reviewed at this stage only to determine whether good cause exists to set an emergency 

hearing.  What matters is that one party is communicating to the judge concerning a 

pending proceeding without notice to the other party.  Such a communication is, by 

definition, an ex parte communication. 

 Given that an ex parte communication is involved, the next step in the analysis is 

to determine whether that communication implicates the prohibitions in the canons.
11

  It 

does.  It is true that a judge in this situation does not violate the prohibition against 

initiating ex parte communications, because the communication -- i.e., the request for 

emergency orders -- is initiated by the moving party, not the judge.  Nonetheless, the 

canons also prohibit permitting and considering ex parte communications, and both of 

these prohibitions are implicated by the procedure established by the local rule.  A rule 

authorizing a judge to review a request for emergency orders for the purpose of 

determining whether it demonstrates good cause for an emergency hearing is one that 

permits a judge to consider an ex parte communication. 

 The final step in the analysis is to determine whether the procedure authorized by 

the local rule falls within any of the exceptions found in the canons.  It does not.  Under 

the first exception, a judge may permit or consider an ex parte communication “where 

circumstances require, for scheduling, administrative purposes, or emergencies that do 

not deal with substantive matters,” provided certain conditions (set out above) are met.  

(Canon 3B(7)(b).)  This exception is a narrow one.  The phrase, “where circumstances 

require,” “strongly suggests that this exception must be considered on a case-by-case 

                                              
11

  At this point, we do not consider whether the communication falls within one of 

the exceptions provided for in the canons.  That analysis follows below. 
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basis, without establishing a comprehensive exception to the general rule.”  (Abramson, 

supra, 37 Hous. L. Rev., at p. 1370.)  Here, however, the local rule establishes a 

procedure to be followed in every family law case in which a party seeks non-domestic-

violence emergency orders.  In each and every such case, the judge reviews the request 

without prior notice to the other side, and without regard to whether there is any showing 

that good cause existed not to give such notice.  Circumstances  do not “require” this sort 

of blanket screening in every family law case.  Further, non-domestic-violence 

emergency orders are an “emergency” by definition, so the application papers required 

for requesting such orders deal with substantive matters.  Accordingly, this exception 

does not apply. 

 Under the second exception, a judge may permit or consider an ex parte 

communication “when expressly authorized by law to do so or when authorized to do so 

by stipulation of the parties.”  (Canon 3B(7)(c).)  Just like the first one, this exception 

does not apply.  As for “stipulation of the parties,” nothing in the local rule predicates the 

judge’s review of a request for emergency orders on whether the parties have stipulated 

to such review; the review occurs without notice and without any prior stipulation to the 

lack of notice.  As for what is “expressly authorized by law,” nothing in the local rule 

predicates the judge’s review on whether notice has been given or a request for waiver of 

notice has been made. 

 Under the family law rules permitting ex parte applications, “[a] party seeking 

emergency orders . . . must give notice to all parties or their attorneys so that it is 

received no later than 10:00 a.m. on the court day before the matter is to be considered by 

the court.”  (Cal. Rules of Court, rule 5.165(b).)  Nothing in the rules excludes from this 

concept of consideration a judge’s determination of whether an emergency hearing 

should be held on the request for emergency orders.  In making that determination, the 

judge must review the moving papers to see if they “demonstrate why the matter is 

appropriately handled as an emergency hearing, as opposed to being heard on the court’s 

regular hearing calendar.”  (Id., rule 5.151(d)(2).)  Thus, in conducting the review 

provided for by the local rule, the judge “considers” the matter presented by the request 
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for emergency orders, even if the court does not ultimately resolve the request on its 

merits at that time. 

 The emergency orders rules do, however, allow a judge to consider requests to 

waive notice of the ex parte application.  (Cal. Rules of Court, rule 5.165(b)(2).)  To 

make such a request, “the party must file a declaration signed under penalty of perjury 

that includes facts showing good cause not to give the notice.”  (Ibid.)  The rule provides 

that a judge may waive notice for “good cause,” which may include that notice would 

result in harm to the applicant, children, or property at subject in the case.  (Ibid.)   

 Thus, a judge is authorized by this rule to consider application papers that have not 

been served on the other side and necessarily contain ex parte communications when two 

requirements have been met: (1) a party requests that notice not be given, and (2) a 

declaration or other signed explanation is provided to support this request.  In practical 

terms, determining which ex parte applications meet these two requirements is an 

administrative task that must precede judicial consideration of whether the application 

papers include facts showing good cause not to give notice.  Once an ex parte application 

for an emergency order has been filed that asks for waiver of notice and provides a signed 

explanation of why notice should not be given, the application papers may be taken to the 

judge to determine the sufficiency of the explanation and whether notice may be 

waived.
12

 

 The local rule here includes none of these requirements for judicial review of ex 

parte applications.  Instead, all applications are taken to the judge for review without 

regard to notice or requests for waiver of notice.  This screening process allows the judge 

to consider application papers containing ex parte communications that are not authorized 

by law, and, by doing so, violates canon 3B(7)(c). 

                                              
12

  The committee is aware of forms used by some courts that allow self-represented 

and represented parties to request waiver of notice by checking a box, filling in an 

explanation, and signing on a signature line that includes a penalty of perjury affirmation. 

Such forms allow easy identification of the applications that may be taken to the judge 

for a determination of whether the applicant’s papers, including those that accompany the 

form, meet the requirements of the rule and show good cause for waiver on notice. 
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VI. Conclusion 

 Under the emergency orders rules, “[c]ourts may require all parties to appear at a 

hearing before ruling on a request for emergency orders.  Courts may also make 

emergency orders based on the documents submitted without requiring the parties to 

appear at a hearing.”  (California Rules of Court, rule 5.169.)  A local rule setting up a 

procedure by which a judicial officer reviews all requests for non-domestic-violence 

emergency orders for the purpose of determining whether an emergency hearing should 

be held without the moving party first providing notice to the other side or requesting 

waiver of notice and showing good cause for such waiver is not expressly authorized by 

law.  Such a local rule, in the committee’s opinion, would facilitate a violation of the 

prohibitions in the Code of Judicial Ethics against permitting and considering ex parte 

communications. 

 

 

 

 

 

 This opinion is advisory only (Cal. Rules of Court, rules 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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ACCEPTING GIFTS OF LITTLE OR NOMINAL VALUE UNDER THE 

ORDINARY SOCIAL HOSPITALITY EXCEPTION 

 

I. Question Presented 

 The Committee on Judicial Ethics Opinions has been asked to provide an opinion 

on the following question: 

May judges accept items of little or nominal value under the ordinary social 

hospitality exception to the prohibitions against gifts in the California Code of 

Judicial Ethics? 

 

II. Summary of Conclusions 

 Items of little or nominal value when offered for no consideration as social 

expressions of appreciation, esteem, or geniality are gifts within the meaning of the Code 

of Judicial Ethics and subject to the canons governing gifts.  Such gifts may not be 

accepted if (1) they are offered by a party who has appeared or is likely to appear before 

the judge, (2) they create a perception of influence or favor, or (3) a person aware of the 
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gift would reasonably believe that advantage was intended or would be obtained.  When 

determining if gifts are otherwise acceptable as ordinary social hospitality, judges should 

consider whether they are ordinary by community standards, consistent with social 

traditions, and hospitable in nature. 

 

III. Authorities 

A. Applicable Canons
1
 

 Terminology:  “‘Gift’ denotes anything of value to the extent that consideration of 

equal or greater value is not received and includes a rebate or discount in the price of 

anything of value unless the rebate or discount is made in the regular course of business 

to members of the public without regard to official status.”  

 

 Canon 1:  “An independent, impartial, and honorable judiciary is indispensable to 

justice in our society.  A judge should participate in establishing, maintaining, and 

enforcing  high standards of conduct, and shall personally observe those standards so that 

the integrity and independence of the judiciary will be preserved.  The provisions of this 

code are to be construed and applied to further that objective. . . .” 

 

 Canon 2A:  “A judge shall . . . act at all times in a manner that promotes public 

confidence in the integrity and impartiality of the judiciary. . . .” 

 

Advisory Committee commentary following canon 2A:  “. . .  A judge must avoid all 

impropriety and appearance of impropriety.  A judge must expect to be the subject of 

constant public scrutiny.  A judge must therefore accept restrictions on the judge's 

conduct that might be viewed as burdensome by other members of the community and 

should do so freely and willingly.. [¶]  The prohibition against behaving with impropriety 

or the appearance of  impropriety applies to both the professional and personal conduct of 

a judge.  [¶]  The test for the appearance of impropriety is whether a person aware of the 

facts might reasonably entertain a doubt that the judge would be able to act with integrity, 

impartiality, and competence. . . .” 

 

 Canon 2B:  “(1)  A judge shall not allow . . . social . . . relationships to influence 

the judge’s judicial conduct or judgment, nor shall a judge convey or permit others to 

convey the impression that any individual is in a special position to influence the judge. . 

[¶]  (2)  A judge shall not lend the prestige of judicial office or use the judicial title in any 

                                              
1
 All further references to canons and to Advisory Committee commentary are to 

the California Code of Judicial Ethics unless otherwise indicated. 
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manner, including . . . to advance the pecuniary or personal interests of the judge or 

others. . . .” 

 

 Canon 3C(3):  “A judge shall require staff and court personnel under the judge’s 

direction and control to observe appropriate standards of conduct . . . in the performance 

of their official duties.” 

 

 Canon 4A:  “A judge shall conduct all of the judge’s extrajudicial activities so that 

they do not  

 (1)  cast reasonable doubt on the judge’s capacity to act impartially;  

 (2)  demean the judicial office;  

 (3)  interfere with the proper performance of judicial duties; or   

 (4)  lead to frequent disqualification of the judge.” 

 

 Advisory Committee commentary following canon 4A:  “Complete separation of a 

judge from extrajudicial activities is neither possible nor wise; a judge should not become 

isolated from the community in  which he or she lives. . . . . [¶]  Because a judge’s judicial 

duties take precedence over all other activities (see Canon 3A), a judge must avoid 

extrajudicial activities that might reasonably result in the judge being disqualified.” 

 

 Canon 4D(5):  “Under no circumstance shall a judge accept a gift, bequest, or favor 

if the donor is a party whose interests have come or are reasonably likely to come before 

the judge. . . .” 

 

Advisory Committee commentary following canon 4D(5):  “In addition to the 

prohibitions set forth in Canon 4D(5) regarding gifts, other laws may be applicable to 

judges, including, for example, Code of Civil Procedure section 170.9 and the Political 

Reform Act of 1974 (Gov. Code, § 81000 et seq.). . . . . [¶]  The application of Canon 

4D(5) requires recognition that a judge cannot reasonably be expected to anticipate all 

persons or interests that may come before the court.” 

 

 Canon 4D(6):  “A judge shall not accept . . . a gift, bequest, favor, or loan from 

anyone except as hereinafter set forth, provided that acceptance would not reasonably be 

perceived as intended to influence the judge in the performance of judicial duties: 
 

 “[¶] . . . [¶] 
 

 “(g) ordinary social hospitality;  [¶] . . .” 

 

 Advisory Committee commentary following canon 4D(6)(g):  “Although Canon 

4D(6)(g) does not preclude ordinary social hospitality, a judge should carefully weigh 

acceptance of such hospitality to avoid any appearance of impropriety or bias or any 

appearance that the judge is misusing the prestige of judicial office.  See Canons 2 and 2B.  
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A judge should also consider whether acceptance would affect the integrity, impartiality, or 

independence of the judiciary.  See Canon 2A.” 

 

B. Other Authorities 

 Code of Civil Procedure, section 170.9. 

 

 Government Code, section 81000 et seq. 

 

 Adams v. Commission on Judicial Performance (1995) 10 Cal.4th 866, 903-906. 

 

 Inquiry Concerning Wasilenko (2005) 49 Cal.4th CJP Supp. 26. 

 

Commission on Judicial Performance, Annual Report (1992) Private 

Admonishments B and H, pages 12-13, and 1992 Advisory Letters 15 and 17, 

page 15; Annual Report (1998) Public Admonishment of Judge John Shook, pages 

24-26; Annual Report (2002) Private Admonishment 3, page 22. 

 

California Judges Association, Ethics Committee Advisory Opinion No. 43.  

 

Rothman, California Judicial Conduct Handbook (3d ed. 2007) sections 9.30, 9.37, 

9.38, 9.44, 9.51, 9.52, 9.57; id. (2013 supp.) appendix 10. 

 

Edwards, The Role of the Juvenile Court Judge: Practice and Ethics (2012) Gifts 

to the Juvenile Court (Parts 1-3). 

 

Geyh et al., Judicial Conduct and Ethics (5th ed. 2013) section 7.14[5]. 

 

IV. Discussion  

 A. Introduction 

 In the course of their daily lives, judges are sometimes offered items of little or 

nominal value as tokens of appreciation, expressions of esteem, acts of generosity, or 

gestures of geniality.  The personal and professional circumstances in which these items 

are offered are as varied as the items themselves.  Examples provided to the committee 

include: a homemade food item brought to the judge by a juror; a coupon or gift card 

redeemable for a cup of coffee offered to a judge who has provided volunteer services; a 

baseball cap or jersey from the hometown team or the judge’s alma mater; a bottle of 

wine offered at a holiday by a neighbor; a ticket to a local sporting or cultural event 
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offered by an acquaintance; pizza delivered by a law firm to courtroom staff following a 

long trial.  As varied as the examples are, the items are similarly low in extrinsic dollar 

value but high in intrinsic social value. 

 These items present ethical questions for judges because the canons prohibit the 

receipt of gifts except in the narrowest of circumstances.  A judge may not accept gifts or 

favors under any circumstances from a party who has appeared or is likely to appear 

before the judge (canon 4D(5)).  A judge also may not accept a gift from a nonparty if the 

gift would reasonably be perceived as intended to influence the judge in the performance 

of judicial duties (canon 4D(6)).  Even when not prohibited under either of these 

provisions, gifts may only be accepted if they fall within specified exceptions, one of 

which is “ordinary social hospitality” (canon 4D(6)(g)). 

 The gracious and spontaneous offering of the small-value items the committee has 

been asked to examine might lead an unwary judge to accept them based on several 

faulty assumptions.  One is that the items are de minimis and therefore do not fall within 

the gift ban in the canons.  Another incorrect assumption is that the ordinary social 

hospitality exception is a catchall covering any circumstance not otherwise specified in 

the gift exceptions.  And finally, because the items are relatively insignificant in value, a 

judge might erroneously assume that any ethical violation incurred by acceptance would 

also be insignificant and easily cured by disclosing the gift or donating it to others. 

 The committee has been asked for guidance on avoiding these pitfalls.  This 

opinion addresses whether items of little or nominal value are gifts within the meaning of 

the code, and if so, how to determine whether they may or may not be accepted under the 

gift canons, and specifically, the ordinary social hospitality exception. 

 

 B. Gifts Defined 

 The California Code of Judicial Ethics defines a gift as “anything of value to the 

extent that consideration of equal or greater value is not received and includes a rebate or 

discount in the price of anything of value unless the rebate or discount is made in the 

regular course of business to members of the public without regard to official status.”  
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(Cal. Code Jud. Ethics, Terminology, “Gift.”)  This definition was added by amendment 

to the terminology section of the code in 2013.  Prior to the amendment, there was some 

question as to whether an item of nominal value constituted a gift (see Cal. Judges 

Assoc., Formal Ethics Opinion No. 43 (1996 rev.) p. 2 [only when property exchanged 

without consideration is truly “de minimis” can it be said that it does not constitute a gift] 

(CJA Opinion No. 43)).  Under the broad definition provided in the code’s Terminology 

section, gifts are “anything of value.”  Even gifts of nominal value, therefore, are subject 

to the canons that govern gifts. 

 The code’s definition of a gift references consideration, price, and the regular 

course of business, which suggests that a way to determine if an item is “anything of 

value” is to consider whether it could be exchanged for consideration on the open market.  

For example, commercially purchased food has market value by virtue of its purchase 

and would fall within the definition of a gift.  Even homemade food items have a value 

because of the purchased ingredients and individual effort in preparation.  In either case, 

when a judge or the judge’s staff
2
 is offered such an item, the judge must consider the 

item a gift governed by the canons.
3
 

 

                                              
2
  Items offered to staff that are related to court business fall within the canons 

governing gifts (canon 3C(3) [judges must require staff and court personnel under their 

direction and control to observe appropriate standards of conduct in the performance of 

their duties]; Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007) § 9.57, pp. 503-

504) (Rothman). 

 
3
  Judge Leonard Edwards (Ret.) provides another example in his handbook, The 

Role of the Juvenile Court Judge: Practice and Ethics (2012) Gifts to the Juvenile Court 

(Part 2), pages 69-70 .  He discusses artwork created by a special-needs dependent child 

offered to a juvenile court judge.  (Edwards, supra, p. 70.)  Such a personalized 

homemade item would not be exchanged on the open market and would not fall within 

the gift definition in the code.  Despite its significant therapeutic value to the dependent 

child, the item would not be considered “anything of value” for purposes of the canon 

prohibiting gifts from a party, discussed below, and could therefore be accepted by the 

judge.  See also, Judge Edwards’s distinction between items offered to a juvenile court 

judge and gifts of value offered to the juvenile court, which includes a discussion of the 

applicable rules for acceptance of such gifts by the court.  (Id., pp. 67-73.) 
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 C.  Canons Governing Gifts
4
 

 The canons prohibiting acceptance of gifts are fundamental to the principles of 

judicial independence and integrity: the purpose of the general gift ban is to ensure 

impartial decisions.  “When a judge receives something of value from a litigant or a 

lawyer, there exists the potential that, at best, it will be perceived that the donor will 

receive some advantage from the judge or, at worst, that a bribe has been given.”  

(Rothman, supra, § 9.30, p. 471.)  To fulfill that purpose, canon 4D(5) prohibits gifts 

under any circumstance and without exception from “a party whose interests have come 

or are reasonably likely to come before the judge.”  Canon 4D(6) extends the prohibition 

to gifts from a nonparty, except in specified circumstances, and even in those 

circumstances, “provided that acceptance would not reasonably be perceived as intended 

to influence the judge in the performance of judicial duties.”  The specified exceptions to 

the nonparty gift ban include “ordinary social hospitality” (canon 4D(6)(g)).
5
 

 Read together, canons 4D(5) and 4D(6) require that when offered a gift of nominal 

value, a judge must consider three questions in order to determine if the gift might be 

                                              
4
  Code of Civil Procedure section 170.9 also governs gifts and sets dollar limitations 

on gifts a judge is permitted to accept even if they are otherwise permissible under the 

California Code of Judicial Ethics, which sets no monetary limit.  Specifically, Code of 

Civil Procedure section 170.9 currently sets a $390 limit on gifts a judge is permitted to 

accept from a nonparty under several exceptions in canon 4D(6), including the ordinary 

social hospitality exception in canon 4D(6)(g).  (Code Civ. Pro., § 170.9(f); see Rothman 

(2013 supp.) append. 10, pp. 7-12 (Rothman & MacLaren Guide to the No-Gift Rule).)  

This opinion does not address Code of Civil Procedure section 170.9 because gifts of 

nominal value fall below the set limit and would not otherwise be prohibited under the 

statute.  This opinion also does not address financial interest disclosure and reporting 

requirements for gifts under the Political Reform Act of 1974 (see Gov. Code § 8100 et 

seq.; Cal. Code Regs., tit. 2, § 18110 et seq.; Rothman, supra, append. 10, Rothman & 

MacLaren Guide to the No-Gift Rule, p. 12.)  

 
5
  As Judge Rothman notes, donation of a gift is not a specified exception to the ban 

on gifts in canons 4D(5) or canon 4D(6).  (Rothman, supra, § 9.51, pp. 496-497.)  

Accepting improper gifts and donating or re-gifting them to charity does not avoid or 

cure a violation of the California Code of Judicial Ethics.  (Ibid.) 
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accepted: (1) Is it offered by a party? (2) Would acceptance create a perception of 

influence? and (3) Is it otherwise acceptable as ordinary social hospitality? 

 

1.  Gifts Offered by a Party Are Banned 

 Canon 4D(5) prohibits acceptance of gifts from a party whose interests have come 

or are reasonably likely to come before the judge.  On its face, this broadly includes past, 

present, and future parties.  No exceptions or time limits are provided in the text of canon 

4D(5) so it would appear that the absolute ban on gifts from parties extends to any party 

who has appeared or will appear before the judge in the judge’s career.   (Rothman, 

supra, § 9.37, pp. 478-499; id., appen. 10, Rothman & MacLaren Guide to the No-Gift 

Rule, p. 4) [canon 4D(5) ban on gifts from parties lasts forever].) 

 A judge offered a gift of little or nominal value will know if the person offering 

the gift is a current party and has a duty to know whether the person offering the gift is a 

former party.  Under either circumstance, the judge may not accept the gift even if it is 

offered in the context of ordinary social hospitality. 

If the gift is not offered by a former or current party, the judge must next consider 

whether the person offering the gift is reasonably likely to appear before the judge in the 

future.  The Advisory Committee commentary to canon 4D(5) acknowledges that “[t]he 

application of Canon 4D(5) requires recognition that a judge cannot reasonably be 

expected to anticipate all persons or interests that may come before the court.”  (Advisory 

Com. commentary, Cal. Code Jud. Ethics, foll. canon 4D(5).) 

 Although the list of reasonably likely parties could theoretically include anyone in 

the world, Judge Rothman observes that, in practical terms, the circumstances in which a 

judge may accept a gift are limited by the exceptions in canon 4D(6)(a)-(j), and in those 

circumstances, the judge will be in a position to know or find out whether the donor is 

reasonably likely to appear (Rothman, supra, § 9.37, pp. 479-498; id., Rothman & 

MacLaren Guide to the No-Gift Rule, p. 4).  The committee agrees that judges will know 

or be able to reasonably determine if a person offering a gift of little or nominal value is 

likely to appear as a party before the judge. 
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 The committee notes, however, that the size of the community and of the judge’s 

court may factor into the likelihood of someone appearing before the judge.  Although 

the prohibition against accepting gifts from a party applies equally to all judges, the 

reasonable likelihood of a party appearing before a judge varies with the circumstances of 

the judge’s position and the community in which the judge sits.  (Inquiry Concerning 

Wasilenko (2005) 49 Cal.4th CJP Supp. 26, 46 [canons impose uniform statewide 

standards although ethical duties may arise more frequently in a small town where a 

judge knows a party than in a major metropolitan area].)  If a judge is one of very few 

bench officers in a small community, the likelihood of hearing any particular community 

member’s matter is relatively high compared to that of a judge who is one of hundreds of 

judicial officers in a geographically large or densely populated community. 

 In most circumstances, attorneys do not appear in court as parties, so gifts from 

attorneys are usually not subject to the absolute ban on gifts from parties imposed by 

canon 4D(5).  (Rothman, supra, § 9.38, p. 480; id., appen. 10, Rothman & MacLaren 

Guide to the No-Gift Rule, p. 4.)  However, gifts from attorneys who appear before 

judges in the course of business may create a perception of influence, which would 

preclude acceptance under canon 4D(6), as discussed below.
6
 

 

2. Nonparty Gifts That Raise a Perception of Influence Are Banned 

 Canon 4D(6) prohibits judges from accepting gifts from a nonparty that would 

reasonably be perceived as intended to influence the judge in the performance of judicial 

duties.  Canon 4D(6) underscores that judicial impartiality is so fundamental to the 

                                              
6
  The committee notes that rule 5-300 of the Rules of Professional Conduct of the 

State Bar prohibits attorneys from giving “anything of value,” either directly or 

indirectly, to a judge or court employee, except in specified circumstances.  However, 

whether an attorney may give a gift is not dispositive of whether a judge may accept the 

gift under the canons and statutes governing gifts. 
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public’s trust in the integrity of the judiciary that it is repeated throughout the code.
7
  The 

test for the appearance of impropriety is an objective one: “whether a person aware of the 

facts might reasonably entertain a doubt that the judge would be able to act with integrity, 

impartiality, and competence.”  (Advisory Com. commentary, Cal. Code Jud. Ethics, foll. 

canon 2A.) 

 Judges offered gifts of nominal value from a non-party must apply this objective 

test to determine if acceptance would create a perception of influence.  Gifts offered by 

attorneys must be closely scrutinized.  In Adams v. Commission on Judicial Performance 

(1995) 10 Cal.4th 866 (Adams), the court found that accepting gifts from attorneys who 

appeared before the judge is “‘“inherently wrong”’” and “‘“has a subtle, corruptive 

effect, no matter how much a particular judge may feel that he is above improper 

influence.”’”  (Id., at p. 879.)
8
  Although in Adams the particular attorneys regularly 

appeared before the judge, the committee agrees with Judge Rothman that “[i]n light of 

this very strong statement by the California Supreme Court, whenever a judge is offered a 

gift from a lawyer or law firm, the judge should view the offer as presumptively 

improper.”  (Rothman, supra, § 9.52, p. 497.)  Indeed, when judges have been disciplined 

for improperly accepting gifts, the donor has most often been an attorney.
9
  Judges 

                                              
7
  (See canons 1 [upholding the integrity and independence of the judiciary], 2 

[avoiding impropriety and the appearance of impropriety in all activities], 2A [promoting 

public confidence], 2B(1) [improper to permit others to convey a position of influence], 

and 4A(1) [prohibiting conduct that casts reasonable doubt on the judge’s capacity to act 

impartially].) 

 
8
  In the example provided to the committee of a pizza delivered by a law firm to 

courtroom staff following a long trial, Adams makes clear that such gifts are 

unacceptable.  (See ante, fn. 2.)  Judge Rothman advises that improper perishable gifts 

should be disposed of or returned, and either way, a letter should be sent documenting 

that the gift was not accepted and advising the sender that to do so would have violated 

the canon.  (Rothman, supra, § 9.51, pp. 496-497, fn. 176.) 

 
9
  (See Adams, supra, 10 Cal.4th at pp. 897-901 [improper gifts of dinner, computer, 

fee writeoffs, condo, and fishing trip from attorneys]; Com. on Jud. Performance, Annual 

Rep. (1998) Public Admonishment of Judge John Shook, pp. 24-26 [improper gifts of 
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offered gifts of even nominal value from attorneys should presume they are likely to be 

improper and carefully consider whether a person aware of the gift might entertain a 

reasonable perception of influence. 

 Once a judge has determined that a gift of little or nominal value is not offered by 

a past, present or future party (canon 4D(5)) and does not create a perception of influence 

(canon 4D(6)), the judge must consider whether the gift falls within the exception for 

ordinary social hospitality. 

 

3. The Ordinary Social Hospitality Exception 

 Canon 4D(6)(g) excepts a gift offered in the context of “ordinary social 

hospitality,” provided the gift is not otherwise prohibited under canons 4D(5) and 

4D(6).
10

  Although the term “ordinary social hospitality” is not defined in the code, 

guidance is provided elsewhere. 

 Seeking to address when invitations to social events hosted by attorneys cease to 

be ordinary social hospitality and become unacceptable gifts, the California Judges 

Association (CJA) provides the following definition in an advisory opinion: 

“‘[O]rdinary social hospitality’ . . . is that type of social event or other gift which 

is so common among people in the judge’s community that no reasonable person 

would believe that (1) the donor was intending to or would obtain any advantage 

or (2) the donee would believe that the donor intended to obtain any advantage.”  

(CJA Opinion No. 43, supra, p. 4.) 

                                                                                                                                                  

lunch and transport for the judge and judge’s staff by an attorney];  Com. on Jud. 

Performance, Annual Rep. (1992) Private Admonishments B & H, pp. 12-13, and 1992 

Advisory Letters 15 & 17, p. 15 [improper unspecified gifts from attorneys who practiced 

before the judges]; Com. on Jud. Performance, Annual Rep. (2002) Private 

Admonishment 3, p. 22 [improper unspecified gifts from attorneys].) 

 
10

  As the Advisory Committee commentary cautions, “[a]lthough Canon 4D(6)(g) 

does not preclude ordinary social hospitality, a judge should carefully weigh acceptance 

of such hospitality to avoid any appearance of impropriety or bias or any appearance that 

the judge is misusing the prestige of judicial office. . . .  [Citation.]  A judge should also 

consider whether acceptance would affect the integrity, impartiality, or independence of 

the judiciary.”  (Advisory Com. commentary, Cal. Code Jud. Ethics, foll. canon 

4D(6)(g).). 
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 This definition has been cited in a wide variety of jurisdictions and sources 

(Adams, supra, 10 Cal.4th at p. 880; Rothman, supra, § 9.44, p. 489; Geyh, supra, § 

7.14[5], p. 7-57; Ariz. Jud. Ethics Advisory Com., Opinion 95-13, pp. 1-2; Okla. Jud. 

Ethics Advisory Panel, Opinion 2005-1, p. 2).  The committee agrees with this definition, 

which incorporates the prohibitions of canons 4D(5) and 4D(6), as discussed above, and 

focuses on a reasonable perception of an intent to gain advantage.  (See Adams, supra, 10 

Cal.4th at p. 880 [“in determining the propriety of activity that arguably might qualify as 

social hospitality, the focus is upon the reasonable perceptions of an objective observer . . . 

.”].) 

 CJA Opinion No. 43 also focuses on the “commonness” of the gift in the judge’s 

community.  This focus reflects the concept “that within a judge’s community, residents 

will socialize in the normal course of their lives and that judges should not be barred from 

joining them.”  (Geyh et al., Judicial Conduct and Ethics (5th ed. 2013) § 7.14[5], p. 7-57 

(Geyh); see Advisory Com. commentary, Cal. Code Jud. Ethics, foll. canon 4A [complete 

separation of a judge from extrajudicial activities is neither possible nor wise; a judge 

should not become isolated from the community in which he or she lives].)  The words of 

the ordinary social hospitality exception reflect that concept, and provide analytical tools 

for judges to use in determining whether the exception applies to gifts they have 

determined are not otherwise banned under canons 4D(5) and 4D(6).  

 

  a. Ordinary 

 Ordinary social hospitality gifts are those that are ordinary by community 

standards (CJA Opinion No. 43, supra, p. 4 [factor 1]).  In the context of a gift of 

nominal value, a judge should consider whether the gift appears customary or reasonable, 

rather than excessive, in the community in which it is offered.  A gift that would fall 

within the exception would be one that is ordinarily exchanged among members of the 

community.  A gift card offered in thanks to volunteers, for example, may be an ordinary 

and reasonable practice in some communities, but not in others. 
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  b. Social 

 Social traditions and purposes are also indicators of whether gifts are ordinary 

social hospitality (CJA Opinion No. 43, supra, p. 4 [factors 2, 6]).  Judge Rothman makes 

the distinction between relationships for the purpose of socializing and relationships for 

the purpose of advancing business interests.  (Rothman, supra, § 9.44, pp. 489-490.)  

Gifts that have a business purpose or advance the business interests of the person offering 

the gift do not fall within the ordinary social hospitality exception.  (Ibid.; see canon 

2B(2) [prohibiting use of prestige of office for personal or pecuniary advantage of 

others].)  When offered a gift of nominal value, a judge should consider whether it is 

something that would traditionally be offered in circumstances involving socializing 

rather than business. 

 Careful consideration of this distinction should be given in the example of a 

baseball cap or jersey bearing the logo of the hometown team or the judge’s alma mater.  

Is the cap being offered for the purpose of socializing as opposed to advancing the 

interests of the team or school, and is it traditionally offered regardless of judicial office?  

 

  c. Hospitality 

 Gifts of ordinary social hospitality must also be hospitable in nature and bear some 

relationship to hosting or being hosted.  A judge’s own social conduct is a reasonable 

measure of hospitality (CJA Opinion No. 43, supra, p. 4 [factors 3, 5]).  If the judge is 

hosting a social event, is the gift something the judge would give a host if the judge were 

a guest?  If the judge is a guest, is the gift something the judge would offer his or her 

guests when hosting a similar event?  A history of reciprocal hospitality between the 

judge and the person offering the gift supports an inference that the gift is ordinary social 

hospitality.  A gift that is commensurate with the occasion is also hospitable in nature, 

such as a bottle of wine offered at a holiday by a neighbor.  A gift of a ticket to a local 

sporting or cultural event offered by an acquaintance, however, may not qualify as 
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hospitality.  If the acquaintance is not hosting the event, and the judge will not be the 

acquaintance’s guest, the ticket may not be hospitable in nature.
11

 

 

VI. Conclusions 

 Items of little or nominal value are subject to the canons governing gifts.  Under 

canons 4D(5) and 4D(6), judges may not accept items of little or nominal value if the gift 

is offered by a party, if acceptance of the gift would create a perception of influence, or if 

a reasonable person would believe that advantage was intended or would be obtained by 

acceptance of the gift. 

 In the committee’s opinion, items of little or nominal value that are not otherwise 

banned may be accepted under the ordinary social hospitality exception in canon 

4D(6)(g) if the gift is ordinary by community standards, offered for social traditions or 

purposes, and hospitable in nature. 

 

 

 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 

                                              
11

  Judge Rothman provides the similar example of an attorney who offers a judge 

two tickets to a professional sporting event that the attorney cannot use (Rothman, supra, 

§ 9.52, p. 498).  He similarly concludes that it would not be appropriate for the judge to 

accept the tickets, unless the relationship with the attorney is such that the judge would 

not sit on any case involving the attorney.  For support, he cites another exception under 

canon 4D(6), allowing gifts from a person whose preexisting relationship with the judge 

would require disqualification (Rothman, § 9.52, p. 498, citing former canon 4D(6)(f), 

now canon 4D(6)(a)).  Although this opinion examines only the ordinary social 

hospitality exception, Judge Rothman’s example illustrates that judges should  be familiar 

with all of the canon 4D(6) exceptions when considering whether gifts that are not 

otherwise banned may be accepted. 
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I. Issue Presented 

 The Committee on Judicial Ethics Opinions (CJEO) has been asked to provide an 

opinion on the following question: 

 

What judicial comment and consultation is permitted under the exception in the 

California Code of Judicial Ethics that authorizes judges to appear at a public 

hearing or officially consult with the executive or legislative body or public officials 

on matters concerning the law, the legal system, or the administration of justice? 

 

II. Summary of Conclusions 

 Canon 4C(1) prohibits judges from appearing at public hearings as a general 

matter, but excepts from its purview a judge’s appearance at public hearings, or official 

consultations with an executive or legislative body or public official, on “matters 
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concerning the law, the legal system, or the administration of justice.”  By its terms, that 

exception broadly permits comment and consultation concerning the court system or 

matters of judicial administration.  The exception also applies to legal matters when the 

subject of the appearance or consultation is one with respect to which the judge’s 

experience and perspective as a judge gives him or her unique qualifications to assist the 

other branches of the government in fulfilling their responsibilities to the public.  Even if 

a particular matter falls within the exception, however, a judge must still ensure that the 

statements made in the appearance or consultation do not violate any other provisions of 

the code. 

 

III. Introduction 

 Canon 4C(1) of the California Code of Judicial Ethics
1
 provides that “[a] judge 

shall not appear at a public hearing or officially consult with an executive or legislative 

body or public official except on matters concerning the law, the legal system, or the 

administration of justice.”  (Italics added.)
2
  The exception unquestionably permits 

judicial comment before a legislative body, or judicial consultation with other branches 

of government or with public officials, regarding matters concerning the law, court 

system and judicial administration.  So, for example, comment and consultation 

authorized by the canon would include testimony regarding the judicial branch’s budget, 

or a bond measure for court construction, or a bill proposing to replace court reporters 

with electronic recording, as these matters clearly relate to the administration of justice.  

(See Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007), § 11.03, p. 571 

                                              
1
  All further references to canons are to the canons of the California Code of 

Judicial Ethics unless otherwise indicated. 
 
2
  The exception also permits appearances and consultation on matters “involving the 

judge’s private economic or personal interest.”  (Cal. Code Jud. Ethics, canon 4C(1).)  

The committee has not been asked to address the types of comment and consultation that 

might fall within this language in the exception. 
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(Rothman).)
3
  The committee has been asked to consider whether comment and 

consultation is also permissible under the exception in several scenarios involving 

proposed legislation and political measures that are related to the legal system but that 

also involve policy considerations.  Specifically, the committee has been asked whether a 

judge may appear at a public hearing to advocate for shorter or longer sentences for drug 

offenders, or whether such an appearance would be permissible if, instead of advocating 

for specific legislation or sentences for particular offenders, the judge explained to the 

public body, from a judicial perspective, the effects of any of these proposed laws.  The 

committee has also been asked whether advocacy on a proposed constitutional 

amendment to replace the death penalty with life without parole, or advocacy on a 

proposed amendment to collective bargaining laws would be allowed. 

 These questions can be answered by understanding how the permissive language 

of the canon 4C(1) exception, and other similar ethical rules, have been interpreted, and 

how canon 4C(1) is circumscribed by the other canons. 

 

IV. Authorities 

 A. Applicable Canons 

Terminology:  “‘Law, the legal system, or the administration of justice.’  When a 

judge engages in an activity that relates to the law, the legal system, or the administration 

of justice, the judge should also consider factors such as whether the activity upholds the 

integrity, impartiality, and independence of the judiciary (Canons 1 and 2A), whether it 

impairs public confidence in the judiciary (Canon 2), whether the judge is allowing the 

activity to take precedence over judicial duties (Canon 3A), and whether engaging in the 

                                              
3
  In connection with this exception, Judge Rothman has expressed concern as to 

where the line is drawn between proper advocacy and encroaching on legislative and 

executive prerogatives.  (Rothman, supra, § 11.03, pp. 569-571.)  That narrow question is 

beyond the scope of what the committee has been asked to address in this opinion.  Judge 

Rothman also notes, however, that “[a]lthough the Trial Court Funding Act may have 

centralized funding of courts, local courts and judges throughout the state have an 

important role in advocating for adequate funding to assure access to justice.”  (Id., (2014 

supp.) § 11.03, p. 2, citing Cal. Com. Jud. Ethics Opns., CJEO Formal Opinion No. 2013-

001, pp. 5-8, for its discussion of meeting with and seeking assistance from attorneys in 

advocating for adequate legislative funding .) 
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activity would cause the judge to be disqualified (Canon 4A(4)).  See Canons 4B 

(Commentary), 4C(1), 4C(1) (Commentary), 4C(2), 4C(2) (Commentary), 4C(3)(a), 

4C(3)(b) (Commentary), 4C(3)(d)(ii), 4C(3)(d) (Commentary), 4D(6)(d), 4D(6)(e), 5A 

(Commentary), 5D, and 5D (Commentary).” 

 

Canon 1:  “An independent, impartial, and honorable judiciary is indispensable to 

justice in our society.  A judge should participate in establishing, maintaining, and 

enforcing high standards of conduct, and shall personally observe those standards so that 

the integrity and independence of the judiciary will be preserved.  The provisions of this 

code are to be construed and applied to further that objective. . . .” 

 

Canon 2A:  “A judge shall respect and comply with the law and shall act at all 

times in a manner that promotes public confidence in the integrity and impartiality of the 

judiciary.  A judge shall not make statements, whether public or nonpublic, that commit 

the judge with respect to cases, controversies, or issues that are likely to come before the 

courts or that are inconsistent with the impartial performance of the adjudicative duties of 

judicial office.” 

 

Canon 3A:  “All of the judicial duties prescribed by law shall take precedence over 

all other activities of every judge. . . .” 

 

Canon 3B:  “(9)  A judge shall not make any public comment about a pending or 

impending proceeding in any court . . . .  This canon does not prohibit judges from 

making statements in the course of their official duties or from explaining the procedures 

of the court . . . .  This educational exemption does not apply to cases over which the 

judge has presided or to comments or discussions that might interfere with a fair hearing 

of the case.” 

 

Advisory Committee Commentary following canon 3B(9): “[¶] . . . [¶]  Although 

this canon does not prohibit a judge from commenting on cases that are not pending or 

impending in any court, a judge must be cognizant of the general prohibition in Canon 2 

against conduct involving impropriety or the appearance of impropriety.  A judge should 

also be aware of the mandate in Canon 2A that a judge must act at all times in a manner 

that promotes public confidence in the integrity and impartiality of the judiciary.  In 

addition, when commenting on a case pursuant to this canon, a judge must maintain high 

standards of conduct, as set forth in Canon 1.” 

 

Canon 4A:  “A judge shall conduct all of the judge’s extrajudicial activities so that 

they do not [¶] (1) cast reasonable doubt on the judge’s capacity to act impartially; [¶] . . . 

[¶] (4) lead to frequent disqualification of the judge.” 

 

Canon 4B:  “A judge may speak, write, lecture, teach, and participate in activities 

concerning legal and nonlegal subject matters, subject to the requirements of this code.” 
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Advisory Committee Commentary following canon 4B: “As a judicial officer and 

person specially learned in the law, a judge is in a unique position to contribute to the 

improvement of the law, the legal system, and the administration of justice, including 

revision of substantive and procedural law and improvement of criminal and juvenile 

justice. . . .” 

 

Canon 4C:  “(1)  A judge shall not appear at a public hearing or officially consult 

with an executive or legislative body or public official except on matters concerning the 

law, the legal system, or the administration of justice or in matters involving the judge’s 

private economic or personal interests.” 

 

Advisory Committee Commentary following canon 4C(1). . .“When deciding 

whether to appear at a public hearing or whether to consult with an executive or 

legislative body or public official on matters concerning the law, the legal system, or the 

administration of justice, a judge should consider whether that conduct would violate any 

other provisions of this code.  For a list of factors to consider, see the explanation of 

‘law, the legal system, or the administration of justice’ in the terminology section.  See 

also Canon 2B regarding the obligation to avoid improper influence.” 

 

Canon 5D:  “A judge or candidate for judicial office may engage in activity in 

relation to measures concerning improvement of the law, the legal system, or the 

administration of justice, only if the conduct is consistent with this code.” 

 

 B. Other Authorities 

 Rothman, California Judicial Conduct Handbook (3d ed. 2007 & 2014 supp.), 

section 11.03 

 

 American Bar Association, Model Code of Judicial Conduct 

 

V. Discussion 

 A. Law, the Legal System, or the Administration of Justice 

 While canon 4C(1) prohibits judges from appearing at public hearings as a general 

matter, it contains an exception that permits judges to appear at a public hearing or 

officially consult with an executive or legislative body or public official on matters 

concerning the law, the legal system, or the administration of justice.  The phrase “the 

law, the legal system, or the administration of justice” appears in several places in the 
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canons and in the related Advisory Committee Commentary.  For example, in 

commenting on the provision in canon 4B that “[a] judge may speak, write, lecture, teach, 

and participate in activities concerning legal and nonlegal subject matters, subject to the 

requirements of this code,” the Advisory Committee Commentary notes that, “[a]s a 

judicial officer and person specially learned in the law, a judge is in a unique position to 

contribute to the improvement of the law, the legal system, and the administration of 

justice, including revision of substantive and procedural law and improvement of 

criminal and juvenile justice.”  (Advisory Com. Com., foll. canon 4B.)  This suggests that 

the reason the canons permit a judge to speak publicly or consult officially with other 

branches of government on matters concerning the law, the legal system, or the 

administration of justice, is that it benefits the lawmaking process, and thus society, for 

judges to share their expertise in the law and the justice system with the other branches of 

government in a manner other than simply performing the duties of their office. 

 This is consistent with authority from outside of California.  For example, the 

Comment to rule 3.2 of the American Bar Association’s Model Code of Judicial Conduct 

-- a rule that is similar to California’s canon 4C(1)
4
 -- notes that “[j]udges possess special 

expertise in matters of law, the legal system, and the administration of justice, and may 

properly share that expertise with governmental bodies and executive or legislative 

branch officials.” 

 Although canon 4C(1) does not include the language in rule 3.2 specifying that 

comment and consultation is permissible if it is made “in connection with matters about 

which the judge acquired knowledge or expertise in the course of the judge’s judicial 

duties,” the committee agrees that it is the judge’s experience and perspective as a judge 

                                              
4
  American Bar Association Model Code of Judicial Conduct rule 3.2 provides that 

“[a] judge shall not appear voluntarily at a public hearing before, or otherwise consult 

with, an executive or a legislative body or official, except: [¶] (A) in connection with 

matters concerning the law, the legal system, or the administration of justice; [¶] (B) in 

connection with matters about which the judge acquired knowledge or expertise in the 

course of the judge’s judicial duties; or [¶] (C) when the judge is acting pro se in a matter 

involving the judge’s legal or economic interests, or when the judge is acting in a 

fiduciary capacity.” 
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that justifies allowing the judge to appear before or consult with representatives of the 

other two branches of government on matters within the judge’s area of expertise -- i.e., 

matters concerning the law, the legal system, and the administration of justice.  This is so 

because judges are uniquely qualified to speak on law-related matters from the 

perspective they have gained by virtue of their judicial experience.  Thus, the committee 

concludes that legislative appearances by a judge are generally permissible where the 

subject matter may reasonably be considered to merit the attention and comment of a 

judge as a judge.  The clearest examples of permissible activities are those addressing the 

legal process; however, comment and consultation about substantive legal issues, where 

the purpose is to benefit the law and legal system itself rather than any particular cause or 

group would also be permissible. 

 Indeed, the purpose of benefiting the legal system rather than particular causes or 

groups supports the conclusion that substantive law-related comment and consultation is 

permissible under canon 4C(1) when it is that made from a judicial perspective.  While 

all judges have experience and legal knowledge acquired as attorneys prior to taking the 

bench, that experience is usually the result of representing particular groups or clients.  

But law practice experience is not unique to judges and attorneys are able to provide the 

Legislature and the public with advocacy and knowledge of the law from an advocate’s  

perspective.  A judge is permitted to be an advocate only on behalf of the legal system—

focusing on court users, the courts, or the administration of justice.  Where a judge has 

both judicial and attorney experience (or only attorney experience) in an area of law, the 

judge’s comment and consultation should therefore be presented from a purely judicial 

perspective. 

 As guidance, when determining whether anticipated comment and consultation is 

permissible, judges should ask themselves what they have experienced in their role as a 

judge that provides information to the decision makers about the legal matter on which 

they intend to speak.  If there is a nexus between the judge’s role as a judge and what is 

being said, the comment and consultation will fall within the canon 4C(1) exception and 

is permissible.  Speaking from a judicial perspective will provide that nexus and still 
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allow the judge to draw from his or her entire experience with the law when commenting 

at public hearings or consulting with public officials. 

 For instance, a judge who was formerly an environmental attorney is not 

disqualified from expressing her views in support of a new CEQA settlement process 

merely because she was a former advocate in that arena; however, she must be careful to 

express herself solely from her viewpoint as a judge who (for example) is seeking to 

unburden the court’s docket by resolving CEQA cases earlier in the judicial process.  Or, 

a judge who was a former prosecutor but with no criminal judicial experience could 

express support for proposed legislation to reduce the number of peremptory challenges 

permitted in misdemeanor cases; his views might be informed by his experience as a 

prosecutor but should be expressed in terms of how the law would affect the legal system 

or the administration of justice (for example) by improving juror satisfaction, enhancing 

jury diversity, and saving court costs, while still providing the full panoply of due 

process.  Regarding advocacy on a proposed constitutional amendment to replace the 

death penalty with life without parole, a judge could comment (for example) on the 

dysfunction of the present system from a judicial perspective, but judicial advocacy for or 

against the wisdom or morality of the death penalty as a policy matter would fall outside 

the scope of the exception. 

 These examples illustrate that like permissible judicial comments concerning the 

court system and the administration of justice, which inherently include a judicial 

perspective, judges may broadly comment on legal matters to provide the public, the 

Legislature, and the executive branch with their unique perspective as judicial officers.  

Relying on the Advisory Committee Commentary to canon 4B, the committee construes 

the exception in canon 4C(1) as permitting official speech from the “judges’…unique 

position [‘as a judicial officer and person specially learned in the law’] to contribute to 

the improvement of the law, the legal system, and the administration of justice, including 

revision of substantive and procedural law and improvement of criminal and juvenile 

justice.”  Thus, the committee views canon 4C(1) as containing an inherent limitation; 

that limitation is to preclude judges from telling the legislative or executive branches, in a 
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public hearing or official context, the judiciary’s (or judge’s) views as to whether a law or 

proposed law is good or bad social or economic or scientific policy, which is akin to the 

prohibition on political activity.  Limiting judicial comment to the judicial perspective 

promotes the public’s trust in impartiality by avoiding the use of judicial title to insert a 

judge’s views on economics, science, social policy, or morality into the official public 

discourse on legislation.  It also avoids the judiciary’s encroachment into the political 

(policy making) domain of the other branches.  Conversely, the committee views the goal 

of the canon as broadly allowing judges to provide legal expertise, from the judicial 

perspective, to improve both substantive legislation and the administration of justice. 

 In sum, in the committee’s opinion, canon 4C(1) is most reasonably understood as 

allowing a judge to appear at a public hearing or to officially consult with an executive or 

legislative body or public official when the subject of the appearance or consultation is 

one relating to the law, the legal system, or the administration of justice where the 

judge’s experience and perspective as a judge gives the judge unique qualifications to 

assist the other branches of the government in fulfilling their responsibilities to the 

public. 

 

 B. Consideration of Other Code Provisions 

 The committee cautions, however, that even if a matter concerns the law, the legal 

system, or the administration of justice within the meaning of canon 4C(1), it still may 

not be proper for a judge to make an appearance at a public hearing or provide an official 

consultation on that matter because of other provisions of the canons.  This point is made 

clear in several parts of the California Code of Judicial Ethics.  For instance, the 

Terminology section of the code explains as follows: 

“When a judge engages in an activity that relates to the law, the legal system, or 

the administration of justice, the judge should also consider factors such as 

whether the activity upholds the integrity, impartiality, and independence of the 

judiciary (Canons 1 and 2A), whether it impairs public confidence in the judiciary 

(Canon 2), whether the judge is allowing the activity to take precedence over 

judicial duties (Canon 3A), and whether engaging in the activity would cause the 
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judge to be disqualified (Canon 4A(4)).”  (Cal. Code Jud. Ethics, Terminology, 

“Law, the legal system, or the administration of justice.”) 

 Additionally, the Advisory Committee Commentary to canon 4C(1) advises that 

“[w]hen deciding whether to appear at a public hearing or whether to consult with an 

executive or legislative body or public official on matters concerning the law, the legal 

system, or the administration of justice, a judge should consider whether that conduct 

would violate any other provisions of this code.”  Finally, canon 5(D) specifies more 

broadly that “[a] judge or candidate for judicial office may engage in activity in relation 

to measures concerning improvement of the law, the legal system, or the administration 

of justice, only if the conduct is consistent with this code.” 

 These limitations, imposed by other parts of the code, may preclude a judge from 

appearing at a public hearing or providing an official consultation on a matter relating to 

substantive law even though canon 4C(1) alone would permit such an appearance or 

consultation.  For example, an appearance at a public hearing of a legislative committee 

to advocate for longer sentences for certain drug offenders would appear to qualify as an 

appearance on a matter “concerning the law” within the meaning of the canon 4C(1) 

exception; however, advocacy for longer sentences for only a particular type of offender 

could undermine public confidence in the impartiality of the judge with respect to such 

cases and thus run afoul of canons 1, 2A, 3B(9), and 4A(1).  Accordingly, such an 

appearance would not be permissible notwithstanding its apparent consistency with canon 

4C(1) unless the judge’s presentation relates to the impact of such sentences on the courts 

or the adjudicatory process.  However, a judge may appear to advocate for improvements 

in the administration of justice that would seek to reduce recidivism based on the judge's 

expertise.  This could include (for example) information about collaborative court 

programs the judge had presided over or administered that employ alternative sentencing 

or probation periods for drug offenders.  A judge could advocate for statewide use of 

alternative programs based on the judge’s experience without commenting on the 

outcome of cases involving particular offenders, and without implying that the judge will 

be ruling in a particular way in a class of cases. 
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 Similarly, proposed death penalty and collective bargaining measures are all 

matters “concerning the law” within the meaning of canon 4C(1); however, judicial 

advocacy for specific legislation on these matters could contravene the canon 2A 

prohibition against making statements that commit a judge with respect to cases, 

controversies, or issues that are likely to come before the courts or that are inconsistent 

with the impartial performance of duties.  Appearing before a public body to explain, 

from a judicial perspective, the effects of any of these proposed laws on the judicial 

process or judicial administration, would be permissible under canon 4C(1), as concluded 

above, and would appear to be consistent with the other provisions of the code. 

 

VI. Conclusion 

 So that the public at large -- not to mention the members of the executive and 

legislative branches of government -- may benefit from the unique experience and 

perspective of judges in matters concerning the law, the legal system, and the 

administration of justice, a judge may appear at a public hearing or officially consult with 

an executive or legislative body or public official on matters within the scope of that  

experience and perspective, provided that the appearance or consultation does not 

contravene any other provisions of the Code of Judicial Ethics, for example, by 

commenting on pending or impending proceedings in any court, or by taking a position 

that could be understood as a commitment with respect to the outcome of cases. 

 

 

 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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DISQUALIFICATION FOR PRIOR APPEARANCE AS A DEPUTY DISTRICT 

ATTORNEY IN A NONSUBSTANTIVE MATTER 

 

I. Question Presented 

 

 The Committee on Judicial Ethics Opinions (CJEO) has been asked to provide an 

opinion on the following question: 

Is a judge disqualified from presiding over a criminal case if the judge appeared in 

that case as a deputy district attorney, but only for a brief, nonsubstantive matter 

such as a scheduling conference? 

 

II. Summary of Conclusions 

 

 Trial judges have a statutory duty to hear all matters coming before them unless 

they are disqualified.  (Code Civ. Proc., § 170).
1
  A judge is disqualified to hear a matter 

if the judge previously “served as a lawyer in the proceeding.”  (§ 170.1, subd. (a)(2)(A).)  

Taken together, the purpose of these statutes is to promote both the public’s faith in the 

                                              
1
 All further statutory references are to the Code of Civil Procedure unless otherwise 

indicated.  
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impartiality of judges and the efficient and effective administration of justice by requiring 

disqualification in only those circumstances where there is a reasonable doubt as to 

impartiality. 

 Where a judge has previously acted as an advocate for one party in a proceeding 

that later comes before that judge, the law, quite logically, presumes an impairment of 

impartiality.  It is the committee’s opinion, however, that a judge who previously 

appeared in a case as a deputy district attorney only in a perfunctory, nonsubstantive role, 

such as a brief appearance on a scheduling or uncontested matter, is not disqualified for 

having “served as a lawyer in the proceeding,” unless the judge in some fashion actively 

participated in the case.  To conclude otherwise would impede the administration of 

justice where there is no reason to doubt impartiality, contrary to the purposes of the 

disqualification statutes. 

 

III. Authorities 

 

A. Applicable Canons 

 Canon 3E(1):  “A judge shall disqualify himself or herself in any proceeding in 

which disqualification is required by law.” 

 

B. Other Authorities 

 California Code of Civil Procedure, sections 170, 170.1, 170.3, 170.5  

 

 Apple Inc. v. Superior Court (2013) 56 Cal.4th 128 

 

 Burden v. Snowden (1992) 2 Cal.4th 556 

 

 Holmes v. Jones (2000) 83 Cal.App.4th 882 

 

 In re Arthur S. (1991) 228 Cal.App.3d 814 

 

 In re Dannenberg (2005) 34 Cal.4th 1061 

 

 Muller v. Muller (1965)  235 Cal.App.2d 341 
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 People v. Barrera (1990) 70 Cal.App.4th 541 

 

 People v. Bryan (1970) 3 Cal.App.3d 327 

 

 People v. King (2006) 38 Cal.4th 617 

 

 People v. Peralez (1971) 14 Cal.App.3d 368 

 

 People v. Thomas (1972) 8 Cal.3d 518 

 

 Sincavage v. Superior Court (1996) 42 Cal.App.4th 224 

 

 United Farm Workers v. Superior Court (1985) 170 Cal.App.3d 97 

 

 Rothman, California Judicial Conduct Handbook (2013 supp.) section 7.37 

 

IV. Discussion  

 

 A. Introduction 

 

 The disqualification statutes require trial judges to hear all cases assigned to them 

unless they are disqualified due to, inter alia, having previously “served as a lawyer in the 

proceeding.”  (§ 170.1 subd. (a)(2)(A); see § 170.)  Judges who are former deputy district 

attorneys sometimes face the question of whether they are duty bound to hear a case or 

are disqualified because they previously participated in the matter briefly and 

superficially (at an uncontested motion or in a scheduling conference), without gaining 

knowledge of the disputed facts and legal issues, and thus having no occasion to form an 

opinion or develop a bias about the case that would prevent them from being impartial.  

This question arises out of the practical realities of criminal law practice, which often 

involves various perfunctory motions and proceedings.
2
  As a result of the high-volume 

                                              
2
  These circumstances also exist in other public agencies that provide criminal law 

services, such as public defenders offices, so the question also arises for judges with such 

pre-bench criminal law experience.  (See People v. Barrera (1990) 70 Cal.App.4th 541, 

579 [nonwaivable disqualification of a commissioner who previously represented the 

defendant as a deputy public defender].)  The committee, however, has been asked about 
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caseloads in many district attorneys’ offices, it is not uncommon for a deputy district 

attorney to be handed a court file and asked to appear in a nonsubstantive matter without 

any need (or opportunity) to learn about the disputed facts, the legal issues or the 

prosecution’s strategy in the case.  The committee has been asked to provide guidance on 

whether these nonsubstantive appearances constitute “serv[ice] as a lawyer” that requires 

disqualification under section 170.1, subdivision (a)(2).  The answer to that question 

requires, first, an examination and construction of the language in the disqualification 

statutes. 

 

 B. Statutory Language 

 

  1. Principles of statutory construction 

 

 When interpreting statutory language, “‘“our fundamental task is ‘to ascertain the 

intent of the lawmakers so as to effectuate the purpose of the statute.’”’”  (Apple Inc. v. 

Superior Court (2013) 56 Cal.4th 128, 135.)  Because statutory language generally 

provides the most reliable indicator of that intent, the words of the statute are given their 

usual and ordinary meanings, as construed in the context of the statute as a whole.  

(Burden v. Snowden (1992) 2 Cal.4th 556, 562.)  Additionally, statutes relating to the 

same subject must be harmonized, both internally and with each other, to the extent 

possible.  (Holmes v. Jones (2000) 83 Cal.App.4th 882, 888.) 

 The plain meaning of the statutory language controls if there is no ambiguity.  

(People v. King (2006) 38 Cal.4th 617, 622.)  If, however, the statute is susceptible to 

more than one reasonable construction, legislative history may be examined.  (In re 

Dannenberg (2005) 34 Cal.4th 1061, 1081-1082.)  Finally, the impact of an interpretation 

on public policy may also be considered, for where uncertainty exists consideration 

should be given to the consequences that will flow from a particular interpretation.  

(Ibid.) 

                                                                                                                                                  

the disqualification requirements of former deputy district attorneys and this opinion 

discusses only those factual circumstances. 



5 

 Here, two statutes are relevant to our inquiry.  Section 170 provides that “[a] judge 

has a duty” to serve unless “disqualified.”  Section 170.1 sets forth the grounds for 

disqualification.  Read together, these sections are understood to mean that “[t]he duty of 

a judge to sit where not disqualified is equally as strong as the duty not to sit when 

disqualified.”  (United Farm Workers of America v. Superior Court (1985) 170 

Cal.App.3d 97, 100.)  It is in this context that the narrower question posed to the 

committee must be examined. 

 

  2. The disqualification requirements 

 

 Specific disqualification grounds for prior service as a lawyer are provided in 

section 170.1, subdivision (a)(2), as follows:  

“(a) A judge shall be disqualified if any one or more of the following are true: 

 

 . . .  

 

“(2) (A) The judge served as a lawyer in the proceeding, or in any other 

proceeding involving the same issues he or she served as a lawyer for a 

party in the present proceeding or gave advice to a party in the present 

proceeding upon a matter involved in the action or proceeding. 

 

“(B) A judge shall be deemed to have served as a lawyer in the proceeding 

if within the past two years: 

 

“(i) A party to the proceeding, or an officer, director, or trustee of a 

party, was a client of the judge when the judge was in the private 

practice of law or a client of a lawyer with whom the judge was 

associated in the private practice of law. 

 

“(ii) A lawyer in the proceeding was associated in the private 

practice of law with the judge. 

 

“(C) A judge who served as a lawyer for, or officer of, a public agency that 

is a party to the proceeding shall be deemed to have served as a lawyer in 

the proceeding if he or she personally advised or in any way represented the 

public agency concerning the factual or legal issues in the proceeding.” 
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 The primary disqualifying factor in subdivision (a)(2) is where a judge “served as 

a lawyer in the proceeding.”  (§ 170.1, subd. (a)(2)(A), italics added.)  Subdivision 

(a)(2)(A) also requires disqualification where, in any other proceeding involving the 

same issues, a judge served as a lawyer for, or gave advice to, a party in the present 

proceeding.  (Ibid.)  Based on the question posed, the second part of subdivision 

(a)(2)(A) does not apply to this analysis.
3
 

 Additional disqualifying factors are provided in subdivision (a)(2)(B) and (C), 

which deem a judge to have served as a lawyer in the proceeding in distinct 

circumstances where the judge did not actually “serve[] as a lawyer in the proceeding” 

but, because of other facts, is disqualified as if  the judge served as a lawyer in the 

proceeding.  (§ 170.1, subd. (a)(2)(B) & (C).)  Subdivision (a)(2)(B) deems a judge to 

have served as a lawyer in the proceeding when a party was a client of the judge in 

private practice or a client of a lawyer who was in private practice with the judge, within 

the previous two years.  Subdivision (a)(2)(C) also deems a judge to have served as a 

lawyer in the proceeding when the judge served as a lawyer for a public agency party and 

the judge advised or represented the public agency concerning the factual or legal issues 

                                              
3
  Sincavage v. Superior Court (1996) 42 Cal.App.4th 224 (Sincavage) provides an 

example of facts that might give rise to disqualification based on the judge’s service as a 

lawyer in another proceeding involving the same issues.  In Sincavage, the trial judge had 

conducted a preliminary examination as a deputy district attorney in the case involving 

the defendant’s prior convictions, which were alleged as strikes in the proceeding before 

the judge.  The Sincavage court, however, did not reach the issue of whether the other 

proceedings on the defendant’s priors involved the same issues under section 170.1, 

subdivision (a)(2)(A).  Instead, the court concluded the judge was disqualified under 

section 170.1, subdivision (a)(6)(A)(iii), based on two facts: (1) the judge “was active in 

the prosecution of the priors,” and (2) the judge had stated on the record, before her 

appearance in the preliminary examination was discovered, that she would “automatically 

recuse herself” if she had actively participated in the defendant’s priors, but then failed to 

do so.  The Sincavage court found, “A doubt as to impartiality and fairness arises when 

the judge changes her mind upon learning the very fact which she earlier said would 

disqualify her.”  (Id. at p. 230.)  
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in the present proceeding.
4
  In both circumstances, a judge who did not appear in the 

present court proceeding is disqualified as if he or she served as a lawyer in the 

proceeding. 

 Thus, the circumstances specified in subdivisions (a)(2)(B) and (C) also do not 

apply to the narrow question posed (disqualification for previous nonsubstantive 

appearance in the same proceeding), but they do provide a statutory context within which 

to discern the intended meaning of the term “served as a lawyer in the proceedings.” 

 

3. The meaning of “served as a lawyer” 

 

 The phrase “served as a lawyer in the proceedings” can be—and has been—

construed to mean that any appearance of any type by a lawyer in a proceeding would 

subsequently disqualify the judge who had made that appearance “regardless of how 

significant the judge’s role was at the time.”  (Rothman, Cal. Judicial Conduct Handbook 

(2013 supp.) § 7.37, p. 12.)  Another view, however, is that the Legislature did not intend 

to have the question of judicial disqualification for prior service as a lawyer in the 

proceeding turn on “an inconsequential formality.”  (In re Arthur S. (1991) 228 

Cal.App.3d 814, 820 (Arthur S.).)  Although the court in Arthur S. decided that 

successive juvenile proceedings filed under the same case number were separate 

proceedings and ultimately determined disqualification based on the lack of similar 

issues, the court’s rationale suggests that the statutory term “served as a lawyer in the 

proceeding” is susceptible to more than one reasonable construction. 

                                              
4
  The use of the words “represented or advised” distinguishes the service in section 

170.1, subdivision (a)(2)(C) from service as a lawyer in the proceedings in subdivision 

(a)(2)(A). “Proceedings” are statutorily defined as “the action, case, cause, motion, or 

special proceeding to be tried or heard by the judge.”  (§ 170.5, subd. (f).)  Thus, 

subdivision (a)(2)(C) applies to lawyers who represent and advise public agencies in 

forums other than court proceedings, such as administrative and agency hearings, and 

who provide to the agencies legal advice generally.  As an example, a former deputy 

county counsel who represented the county in annexation hearings before a local agency 

formation commission (LAFCO) is disqualified under subdivision (a)(2)(C) from 

presiding as a judge over a court proceeding challenging some aspect of that LAFCO 

annexation. 



8 

  Thus, we look to the legislative history to assist in determining whether the 

legislature intended that a brief, nonsubstantive appearance in the same proceeding would 

require judicial disqualification. 

 

4. Legislative history 

 

 The most significant amendments to the disqualification statutes occurred in 1984 

and 2005.  In 1984, the Legislature sought to clarify the requirements for disqualification, 

which had been amended more than 20 times since 1927 and had become ‘murky.’  (Sen. 

Keene, sponsor of Sen. Bill No. 1633 (1983-1984 Reg. Sess.), letter to Governor, Sept. 6, 

1984, requesting approval.)  Former section 170 was replaced by former sections 170–

170.5.  (Stats. 1984, ch. 1555, § 5, p. 5479.)  The Legislature made two key changes: (1) 

it enacted the provision that a judge has a duty to serve where not disqualified, and (2) it 

replaced the subjective standard of actual bias with an objective standard of reasonable 

doubt as to impartiality.
5
  In addition, disqualification of a judge who had been “attorney 

or counsel for any party” in “the action or proceeding” under former section 170, 

subdivision (a)(4) (as amended by Stats. 1982, ch. 1644, § 1, p. 6678) was replaced by 

section 170.1, subdivision (a)(2), which requires disqualification of a judge who had 

previously “served as a lawyer in the proceedings.”  While the legislative history makes 

no mention of reasons for these specific changes, it does show that the amendments, 

overall, were intended to restate the standards for judicial recusal and require 

disqualification “where it is not in the best interest of the administration of justice; where 

there is a question of the judge’s ability to be impartial; or where a third person might 

reasonably question whether there is an appearance of partiality.”  (Jud. Council of Cal., 

                                              
5
  Section 170, subdivision (a)(5) was replaced in 1984 by section 170.1, former 

subdivision (a)(6)(C) (now numbered as § 170.1, subd. (a)(6)(A)(iii)), which requires 

disqualification where “a person aware of the facts might reasonably entertain a doubt 

that the judge would be able to be impartial.”  (See Sen. Com. On Judiciary, Analysis of 

Sen. Bill No. 1633 (1983-1984 Reg. Sess.), as amended Mar. 19, 1984, p. 3.)  The 

objective reasonable doubt standard is discussed in IV.B.(5), post, at pages 10-15. 
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letter to Assem. Com. On Judiciary re Sen. Bill No. 1633 (1983-1984 Reg. Sess.), Jun. 

13, 1984, supporting passage.) 

 In 2005, the Legislature again amended section 170.1, primarily to clarify the 

grounds for disqualification of judges considering prospective employment as an 

alternative dispute resolution (ADR) neutral under section 170.1, subdivision (a)(8).  At 

the same time, technical changes were made to separate the section 170.1, subdivision 

(a)(2) disqualification factors into subdivision (a)(2)(A)-(C), although no substantive 

changes were made to these relevant provisions.  The legislative history shows that 

section 170.1. subdivision (a)(8) was amended because the provision had been strictly 

interpreted to require disqualification if a judge had any discussions with an ADR 

provider, even when those discussions were unsolicited or entirely superficial.  Concern 

was expressed that recusal could be required when a judge merely appointed an ADR 

neutral in a proceeding without discussing or intending prospective employment.  The 

2005 amendment clarified that disqualification was required only where a judge ‘has 

meaningfully participated’ in prospective employment discussions and had a specified 

conflict of interest with an ADR provider.  (Sen. Rules Com., reading analysis of Assem. 

Bill No. 1322 (2005-2006 Reg. Sess.), July 14, 2005, p. 4.)  The express intent of the 

Legislature in enacting this amendment was to “‘prevent the wholesale disqualification of 

civil judges’” (id. at p. 3) which could “‘severely hamper a trial court’s ability to manage 

its civil litigation calendar.’”  (Sen. Com. On Judiciary, analysis of Assem. Bill No. 1322 

(2005-2006 Reg. Sess.) for hearing on July 12, 2005, p. 70).  As the author and sponsors 

of the legislation noted, “judges whose authority rests fundamentally on the well-

deserved public esteem for the integrity of the judiciary would be prudent to avoid the 

potential perception of impropriety . . . .”  (Assem. Com. on Judiciary, analysis of Assem. 

Bill No. 1322 (2005-2006 Reg. Sess.) as amended Mar. 29, 2005, p. 4.) 

 The legislative histories of the 1984 and 2005 enactments show two clear purposes 

for the disqualification statutes as a whole: one is to promote trust by precluding judges 

from presiding in those circumstances where there is a reasonable doubt as to 

impartiality, and the other is to further the administration of justice by requiring judges to 
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preside where there is no reasonable doubt as to impartiality.  In view of these dual 

purposes, it appears that the term “served as a lawyer in the proceedings” in section 

170.1, subdivision (a)(2) is intended to require disqualification where the judge 

performed any legal services in the case that could raise a reasonable doubt about the 

judge’s impartiality.  What, then, are the types of prior legal services that implicate 

possible bias or partiality?  The courts in California and other jurisdictions provide 

guidance in answering this question. 

 

5. Reasonable doubt as to impartiality 

 

 While no officially reported California case directly decides whether or not a 

nonsubstantive appearance in the same proceeding is disqualifying, courts that apply the 

reasonable doubt standard to disqualification decisions in similar circumstances are 

instructive.
6
 

 For example, in the circumstances of a prior appearance on a substantive matter in 

the same proceeding, disqualification is clearly required.  (People v. Crappa (1925) 73 

Cal.App. 260, 261 [judge’s revocation of probation and sentencing reversed where the 

judge previously appeared as a deputy district attorney at the defendant’s arraignment and 

probation hearings in the same matter].)  Disqualification is similarly required for 

substantive involvement in another proceeding related to the matter before the judge.  

(Sincavage, supra, 42 Cal.App.4th at p. 230 [disqualification based on judge’s 

appearance as a deputy district attorney at the defendant’s preliminary hearing in a prior 

conviction which was charged as a prior in the matter pending before the judge].) 

 Significantly, the court in Sincavage found that the judge’s prior appearance at a 

preliminary hearing led to the conclusion that “a person knowing these facts would 

                                              
6
  Many of the California cases addressing disqualification for prior service as a 

lawyer are decided on procedural grounds such as waiver and timeliness, which are not 

directly relevant to this advisory opinion.  (See People v. Barrera, supra, 70 Cal.App.4th 

at p. 579; Sincavage, supra, 42 Cal.App.4th at pp. 230-232; Muller v. Muller (1965)  235 

Cal.App.2d 341, 346-348.)  However, insight may be gleaned where reasonable doubt is 

addressed in passing. 
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entertain doubt that [the] Judge . . . would be impartial in ruling on matters involving the 

[defendant’s] priors.”  (Sincavage, supra, 42 Cal.App.4th at p. 230.)  One of the facts the 

Sincavage court relied on in reaching this conclusion was that the judge had been “active 

in the prosecution of the priors.”  (Ibid.) 

 Conversely, the absence of active participation is a deciding factor for several 

courts that have ruled against disqualification.  In People v. Peralez (1971) 14 

Cal.App.3d 368, the judge had been the district attorney of the county at the time of the 

defendant’s prior conviction.  The defendant argued on appeal that the “mere presence of 

the judge’s name on the conviction record” was grounds for reversal based on bias.  (Id., 

at p. 375.)  The court rejected the appellant’s contention that a judge is disqualified if he 

was previously “the least bit associated with the prior conviction.”  (Ibid.)  Rather, the 

court found that it was not reasonable to conclude that the judge had an obligation to 

disqualify “when there is no indication of any actual participation in the previous action.”  

(Id., at p. 376.) 

 Nor is disqualification required for merely having been an assistant district 

attorney without any actual participation in the defendant’s prosecution.  (People v. 

Thomas (1972) 8 Cal.3d 518, 521.)  In Thomas, the court found that the disqualification 

statute should be “liberally construed with a view to effect its objects and to promote 

justice” and that the object of the statute “‘is not only to guard jealously the actual 

impartiality of the judge but also to insure public confidence.’”  (Id., at p. 520.)  The 

court concluded that it would be unreasonable to assume a trial judge’s prior 

representation of the People in other matters would impair his impartiality or undermine 

public confidence.  (Ibid.) 

 The kinds of active participation that would raise a reasonable doubt as to 

impartiality are specifically addressed in People v. Bryan (1970) 3 Cal.App.3d 327 

(Bryan).  In Bryan, a judge pro tem was not required to disqualify because of a prior 

appearance as a deputy district attorney at the defendant’s sentencing on a prior 

conviction.  (Bryan, supra, 3 Cal.App.3d at p. 342.)  The record disclosed that the judge 

had not prosecuted the case, and had not participated in post-conviction proceedings or in 
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an appeal that affirmed the judgment.  The judge had merely appeared at a sentencing 

hearing following the appeal where the originally imposed sentence was reaffirmed.  It 

was noted by the court that the record showed the judge “was simply in the courtroom to 

take care of the many matters calendared on that date and took no part in the reaffirmance 

of a sentence originally pronounced.”  (Ibid.)  The judge stated that he knew nothing 

about the case at the time of this appearance.  The court found that these circumstances 

did not merit disqualification under the statute.  (Ibid.) 

 The conclusion we draw from these California cases is that disqualifying service 

as a lawyer in the proceeding requires at least a modicum of active participation.  It 

would be unreasonable for the law to presume that a judge’s prior appearance at a 

perfunctory, nonsubstantive hearing—essentially carrying out an administrative task—

would compromise the judge’s impartiality.  Where the appearance was so brief and 

inconsequential that the judge gained no knowledge of the disputed facts, the legal issues, 

or the prosecution’s strategy, a rational person aware of the circumstances would not 

have reason to believe that any bias was formed.  If, on the other hand, the judge actively 

participated in any way, for example, by reviewing the facts and arguing the merits of 

even a minor disputed matter, a doubt as to the judge’s impartiality would be reasonable.
 

 A number of other jurisdictions are in accord regarding the requirement of active 

participation.
7
  We note that some jurisdictions, however, follow the view that any 

appearance requires disqualification.
8
  In those jurisdictions that recognize active 

                                              
7
  (See Laird v. Tatum (1972) 409 U.S. 824, 828 [Supreme Court justice who was 

formerly a Justice Department official is disqualified if he either signs a pleading or brief 

or if he “actively participated” in any case even though he did not sign a pleading or 

brief]; U.S. v. Ruzzano (7th Cir. 2001) 247 F.3d 688, 695 [some level of actual 

participation in the case by the judge while serving as an assistant United States attorney 

is required to trigger disqualification, on the basis that he or she participated as counsel, 

adviser, or material witness concerning the proceeding, or expressed an opinion 

concerning merits of case in controversy].) 
 
8
  (See Com. v. Young (1970) 439 Pa. 498, 500 [disqualification is required for 

judges who, prior to ascending the bench, had association with either the prosecution or 

the defense in the trial of the case]; Ex parte Sanders (1995) 659 So.2d 1036, 1037-1039 
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participation as a deciding factor, some examples of active participation found to be 

disqualifying include: (1) prior involvement in the investigation of the case; (2) 

presentation of the case to the grand jury; (3) prosecution of the defendant’s indictment; 

(4) active involvement in obtaining the underlying conviction; and (5) a review of the 

case file and expressing a written opinion in the matter.
9
  Examples of prior prosecutorial 

service found not to be active participation and therefore not disqualifying include: (1) a 

stamped signature on a notice without participation in the grand jury or trial; (2) no 

examination of the file, participation in the investigation, interview of witnesses, or 

preparation of legal research; (3) a single appearance to request a continuance in an 

underlying matter; and (4) assigning the case to another attorney and agreeing with a 

defense request to expedite the indictment.
10

  These examples of the types of active 

                                                                                                                                                  

[disqualification of a former district attorney is required where, at one point, the judge 

had been attorney of record for the cases against the defendant].)  

 
9
  (See United States v. Pepper & Potter, Inc. (1988) 677 F.Supp. 123, 125-126 [a 

judge’s prior involvement in the investigation of defendant’s case, which consisted of 

reviewing, signing, and submitting an application to the court for the empanelment of a 

grand jury, was “not merely of a pro forma nature” and would prompt an objective 

observer to question the judge’s impartiality]; State v. Tucker (1993) 254 N.J.Super. 549, 

555 [the impartiality of a judge who, as prosecutor, presented the defendant’s case to the 

grand jury, might reasonably be questioned]; Jenkins v. State (1990) 570 So.2d 1191, 

1193 [a reasonable person knowing that the judge acted as prosecutor during defendant’s 

indictment would question impartiality]; Smith v. State (2011) 357 S.W.3d 322, 342 [a 

person of ordinary prudence would have a reasonable basis for questioning judge’s 

impartiality where the judge, as prosecutor, was actively involved in prosecuting 

defendant in related matters and had been in possession of critical evidence used to 

convict the defendant in the matter before the judge]; Lee v. State (1977) 555 S.W.2d 

121, 125 [a trial judge who, while district attorney staff, reviewed the case and sent a 

letter to defense counsel containing opinions about the defendant’s record and a 

recommended sentence, was disqualified from presiding].) 
 
10

  (See Gamez v. State (1987) 737 S.W.2d 315, 318-320 [a judge is not disqualified 

simply because his stamped signature appeared on a notice, but where he did not 

participate in the grand jury or trial, conduct an investigation, interview witnesses, 

prepare legal research, or examine the file]; Mort. Elec. Registr’n Sys. v. Book (2006) 97 

Conn.App. 822, 830-831 [a judge’s impartiality could not reasonably be questioned on 

the basis of his prior role as a prosecutor in another matter in which he appeared only 
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participation that may or may not be disqualifying are in line with Bryan, supra, 3 

Cal.App.3d at page 343, and with our view of the intended meaning of service as a 

lawyer in the proceedings.  

 Thus, it is the committee’s opinion that a judge who previously appeared in a case 

as a deputy district attorney on a nonsubstantive matter, without any active participation 

in the prosecution, is not disqualified for having served as a lawyer in the proceeding.  To 

conclude otherwise would impede the administration of justice where there is no 

perception of partiality, contrary to the purpose of the disqualification statutes. 

 

VI. Conclusions 

 

 It is the committee’s opinion that the term “served as lawyer in the proceeding” in 

section 170.1, subdivision (a)(2)(A), is intended to include any active participation as an 

attorney for a party that could create a reasonable doubt as to impartiality.  It is also the 

committee’s opinion that active participation does not include a brief appearance on a 

scheduling or uncontested matter where special knowledge about the case is not gained 

and hence no opinion or bias about the matter could be formed.  These facts would not 

create a reasonable doubt as to the impartiality of a judge who had made this kind of 

nonsubstantive appearance.  A conclusion that such an appearance would require the 

disqualification of a judge would impede the efficient and effective administration of 

justice, contrary to the purpose of the disqualification statutes, by removing a judge 

where there is no reasonable perception of partiality. 

 

 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based 

                                                                                                                                                  

once and performed only a limited function, merely requesting a continuance]; People v. 

Del Vecchio (1989) 129 Ill.2d 265, 277-278 [disqualification deemed unnecessary where 

the judge, as a prosecutor, played only a limited role in the defendant’s prosecution by 

assigning the case to another attorney and by agreeing with a defense request to expedite 

the indictment].) 
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on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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ATTENDING POLITICAL FUNDRAISING OR ENDORSEMENT EVENTS 

 

I. Question Presented 

 The Committee on Judicial Ethics Opinions has been asked to provide an opinion 

on the following questions: 

 Under what circumstances does the California Code of Judicial Ethics 

permit a judicial officer to attend, speak, appear as the guest of honor, or receive 

an award at a political event where a nonjudicial candidate will be endorsed or 

funds will be raised?  To what extent are these activities permissible in the context 

of a judicial campaign? 

 Does the code impose an obligation on judges attending a political event, or 

engaging in the above-described activities, to inspect promotional material used 

for such an event to ensure that the judicial title and prestige of office are not used 

to advance the interests of the candidate or the political organization? 
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II. Summary of Conclusions 

 Judges are broadly prohibited from engaging in political activities that may create 

the appearance of political bias or impropriety.  (Canon 5.)  They are specifically 

prohibited from certain activities that are usually an integral part of political events, such 

as making speeches for a political organization or nonjudicial candidate, and publicly 

endorsing or personally soliciting funds for a nonjudicial candidate or political 

organization.
1
  (Canon 5A(2) & (3).) 

 In deciding whether to attend a political fundraising or endorsement event, judges 

must consider whether their presence may create the appearance that they are endorsing 

or fundraising for a nonjudicial candidate or political organization.  When attending, the 

types of activities that would be likely to create the appearance of political bias include 

being introduced as a judge, receiving an award, or being the guest of honor at the event. 

 Making speeches for a political organization or nonjudicial candidate is prohibited 

(canon 5A(2)), but speaking about the law, the legal system, or the administration of 

justice is permitted at a political event so long as the activity does not create the 

appearance of political bias and is otherwise consistent with the code.  (Canon 5D.)  If the 

event is being held for the purpose of endorsement or fundraising for a nonjudicial 

candidate or political party, judges should consider whether speechmaking on even 

permissible topics would create the appearance of speaking on behalf of, or lending the 

prestige of office to, the candidate or political organization. 

                                              
1
  “Political organization” is a term defined in the code to include political parties or other 

groups with the principal purpose of furthering candidates for nonjudicial office.  (See p. 

4, post.)  This opinion discusses the canon 5 restrictions on political activities and 

specifically focuses on activities at political events held for the purpose of endorsement 

or fundraising, which may include events involving groups that fall within the definition 

of political organizations.  As is the pattern in canon 5 (see p. 8, post), this opinion uses 

the defined term “political organization” when discussing activities involving such 

groups in the broader context of political fundraising or endorsement events.  (Canon 5 

[restrictions on political activities generally]; canon 5A(2) & (3) [specific restrictions on 

activities involving political organizations or nonjudicial candidates]; canon 5B 

[permitting specific activities at political gatherings].) 
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 Judges may endorse candidates for judicial office and may speak at political 

gatherings on their behalf.  (Canon 5A, C.)  Candidates for judicial office may attend, be 

introduced, and speak on their own behalf or on behalf of another candidate for judicial 

office at a political event so long as the candidate does not commit to a position on an 

issue that is likely to come before the courts and does not endorse or solicit funds for a 

candidate for nonjudicial office or a political organization.  (Canon 5A(2) & (3), B(1)(a), 

C.) 

 While canon 5 does not include an express obligation on the part of judges who 

are not running for election to inspect promotional material used for political fundraising 

or endorsement events they are attending, judges do have an affirmative obligation to 

guard against the impermissible use of their names or judicial titles.  (Canon 2B(2).)  The 

committee advises judges to assess the likelihood that their attendance will be known to, 

and possibly used by the promoters of the event, and if so, it would be wise for judges to 

make reasonable efforts to ensure their title will not be used to promote the event.  This 

may include informing the promoters in advance of the ethical restrictions and reviewing 

promotional material. 

 

III. Authorities 

 A. Applicable Canons
2
 

 Preamble:  “The code consists of broad declarations called canons, with subparts, 

and a terminology section.  Following many canons is a commentary section prepared by 

the Supreme Court Advisory Committee on the Code of Judicial Ethics.  The 

commentary, by explanation and example, provides guidance as to the purpose and 

meaning of the canons.  The commentary does not constitute additional rules and should 

not be so construed.  All members of the judiciary must comply with the code.  

Compliance is required to preserve the integrity of the bench and to ensure the confidence 

of the public.  [¶]  The canons should be read together as a whole, and each provision 

should be construed in context and consistent with every other provision. . . .” 

                                              
2  All further references to canons and to Advisory Committee commentary are to the 

California Code of Judicial Ethics unless otherwise indicated. 
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 Terminology:  “‘Candidate for judicial office’ is a person seeking election to or 

retention of a judicial office.  A person becomes a candidate for judicial office as soon as 

he or she makes a public announcement of candidacy, declares or files as a candidate 

with the election authority, or authorizes solicitation or acceptance of contributions or 

support.”   

 

 “‘Law, the legal system, or the administration of justice.’  When a judge engages 

in an activity that relates to the law, the legal system, or the administration of justice, the 

judge should also consider factors such as whether the activity upholds the integrity, 

impartiality, and independence of the judiciary (Canons 1 and 2A), whether it impairs 

public confidence in the judiciary (Canon 2), whether the judge is allowing the activity to 

take precedence over judicial duties (Canon 3A), and whether engaging in the activity 

would cause the judge to be disqualified (Canon 4A(4)).”   

 

 “‘Political organization’ means a political party, political action committee, or 

other group, the principal purpose of which is to further the election or appointment of 

candidates to nonjudicial office.” 

 

 Canon 2B(2):  “A judge shall not lend the prestige of judicial office or use the 

judicial title in any manner, including any oral or written communication, to advance the 

pecuniary or personal interests of the judge or others. . . .” 

 

 Canon 4A(1):  “A judge shall conduct all of the judge’s extrajudicial activities so 

that they do not  [¶]  (1) cast reasonable doubt on the judge’s capacity to act impartially . . 

. .” 

 

 Canon 4C(3):  “Subject to the following limitations and the other requirements of 

this code, [¶] . . . [¶]  (d) a judge . . .   

 

 “(i) . . . shall not personally participate in the solicitation of funds or other 

fundraising activities . . . .  [¶] . . . [¶] 

 

 “(iii) shall not personally participate in membership solicitation if the solicitation 

might reasonably be perceived as coercive or if the membership solicitation is essentially 

a fundraising mechanism . . . .  

 

 “(iv) shall not permit the use of the prestige of his or her judicial office for 

fundraising  or membership solicitation but may be a speaker, guest of honor, or recipient 

of an award for public or charitable service provided the judge does not personally solicit 

funds and complies with Canons 4A(1) . . . .” 
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 Advisory Committee commentary following canon 4C(3)(d):   “[A] judge must . . . 

make reasonable efforts to ensure that . . . others subject to the judge’s direction and 

control do not solicit funds on the judge’s behalf for any purpose, charitable or 

otherwise. ”  

 

 Canon 5:  “A judge or candidate for judicial office shall not engage in political or 

campaign activity that is inconsistent with the independence, integrity, or impartiality of 

the judiciary.  [¶]  Judges and candidates for judicial office are entitled to entertain their 

personal views on political questions.  They are not required to surrender their rights or  

opinions as citizens.  They shall, however, not engage in political activity that may create 

the appearance of political bias or impropriety.  Judicial independence, impartiality, and 

integrity shall dictate the conduct of judges and candidates for judicial office.  [¶]  Judges 

and candidates for judicial office shall comply with all applicable election, election 

campaign, and election campaign fundraising laws and regulations.” 

 

 Advisory Committee commentary following canon 5:  “The term ‘political activity’ 

should not be construed so narrowly as to prevent private comment.” 

 

 Canon 5A:  “Judges and candidates for judicial office shall not [¶] . . . [¶] (2) make 

speeches for a political organization or candidate for nonjudicial office or publicly 

endorse or publicly oppose a candidate for nonjudicial office; or [¶] (3) personally solicit 

funds for a political organization or nonjudicial candidate . . . .”  

 

 Advisory Committee commentary following canon 5A:  “In judicial elections, 

judges are neither required to shield themselves from campaign contributions nor are 

they prohibited from soliciting contributions from anyone, including attorneys.  

Nevertheless, there are necessary limits on judges facing election if the appearance of 

impropriety is to be avoided.  In soliciting campaign contributions or endorsements, a 

judge shall not use the prestige of judicial office in a manner that would reasonably be 

perceived as coercive.  See Canons 1, 2, 2A, and 2B . . . .  

 

 “Although attendance at political gatherings is not prohibited, any such 

attendance should be restricted so that it would not constitute an express public 

endorsement of a nonjudicial candidate or a measure not affecting the law, the legal 

system, or the administration of justice otherwise prohibited by this canon.  [¶] 

 

 “Under this canon, a judge may publicly endorse a candidate for judicial office.  

Such endorsements are permitted because judicial officers have a special obligation to 

uphold the integrity, impartiality, and independence of the judiciary and are in a unique 

position to know the qualifications necessary to serve as a competent judicial officer.” 
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 Canon 5B:  “(1) A candidate for judicial office . . . shall not: [¶] (a) make 

statements to the electorate . . .  that commit the candidate . . . with respect to cases, 

controversies, or issues that are likely to come before the courts . . . .” 

 

 Canon 5C:  “Candidates for judicial office may speak to political gatherings only 

on their own behalf or on behalf of another candidate for judicial office.” 

 

 Canon 5D:  “A judge or candidate for judicial office may engage in activity in 

relation to measures concerning improvement of the law, the legal system, or the 

administration of justice, only if the conduct is consistent with this code.” 

 

B. Other Authorities 

Williams–Yulee v. Florida Bar (2015) 575 U.S. ___ [135 S.Ct. 1656, 191 L.Ed.2d 

570] 

 

Wolfson v. Concannon (9th Cir. 2016) 811 F.3d 1176 [2016 WL 363202] 

 

Commission on Judicial Performance: 

Annual Report (1986) advisory letter, page 5  

Annual Report (1987) advisory letter, page 11  

Annual Report (1989) advisory letter 24, page 25  

Annual Report (1992) advisory letter 12, page 14  

Annual Report (1997) advisory letter 23, page 22 

Annual Report (2010) advisory letter 9, page 25 

Annual Report (2011), private admonishment 4, page 23  

Inquiry Concerning Judge Zellerbach, Public Admonishment (2011) pages 4-5 

 

Rothman, California Judicial Conduct Handbook (3d ed. 2007) sections 10.16, 

10.17, 10.53, 11.01, 11.07, 11.18 

 

California Judges Association, Judicial Elections Handbook (13th ed. 2014) pages 

57-58 

 

California Judges Association, Ethics Committee (2000) Advisory Opinion No. 50  

 

California Judges Association: Judicial Ethics Update (1982) page 5; Judicial 

Ethics Update (1987) II.A; Judicial Ethics Update (1995) II.A.6; Judicial Ethics 

Update (1997) III.M; Judicial Ethics Update (2000) III.C; Judicial Ethics Update 

(2005) III.1; Judicial Ethics Update (2013/2014) III.4 
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IV. Discussion  

 A. Restrictions on Political Activity 

 Canon 5 states that “A judge or candidate for judicial office shall not engage in 

political or campaign activity that is inconsistent with the independence, integrity, or 

impartiality of the judiciary.”
3
  This restrictive language “makes clear that the issue of 

inappropriate political activity is connected to the central principal of judicial ethics: the 

integrity of the judicial decision.”  (Rothman, Cal. Judicial Conduct Handbook (3d ed. 

2007) § 11.01, p. 567 (Rothman); see Williams–Yulee v. Florida Bar (2015) 575 U.S. 

___, 135 S.Ct. 1656, 1665 (Williams–Yulee) [restrictions narrowly tailored to achieve the 

compelling state interest in upholding public confidence in the judiciary withstand strict 

scrutiny]; Wolfson v. Concannon (9th Cir. 2016) 811 F.3d 1176 (Wolfson) [under 

Williams–Yulee, a state may properly restrict judges and judicial candidates from taking 

part in political activities that undermine the public’s confidence that judges base rulings 

on law and not on party affiliations].) 

 The text of canon 5 recognizes that judges do not surrender their rights as citizens 

but also places general and specific restrictions on the exercise of those rights.  As a 

broad general matter, judges may not “engage in political activity that may create the 

appearance of political bias or impropriety.”  (Canon 5.)  Thus, the fundamental test a 

judge must apply when considering whether to participate as a citizen in any political 

activity is whether the judge’s conduct will create the appearance of political bias or 

impropriety. 

 The subparts of canon 5 prohibit specified activities, presumably because they 

have been deemed to reflect impermissible political bias.  Canon 5A(2) and (3) prohibit 

                                              
3
  The structure of the California Code of Judicial Ethics enactments is explained in the 

preamble as consisting of “broad declarations called canons, with subparts, and a 

terminology section,” followed by Supreme Court Advisory Committee commentary that 

provides guidance on the meaning of the canons.  (Cal. Code Jud. Ethics, Preamble.) 
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judges from making speeches for a political organization or candidate for nonjudicial 

office, publicly endorsing or opposing a candidate for nonjudicial office, or personally 

soliciting funds for a political organization or nonjudicial candidate.  Canon 5A(3) 

prohibits contributions to nonjudicial candidates or parties over certain amounts.
4
  Canon 

5B also prohibits a judicial candidate from making statements that commit the candidate 

with respect to cases, controversies, or issues that are likely to come before the courts.  

(Canon 5A(2), (3), B(1)(a).) 

 Other subparts of canon 5 specify activities that are permitted.  Canon 5C permits 

“[c]andidates for judicial office [to] speak to political gatherings only on their own behalf 

or on behalf of another candidate for judicial office.”  And significantly, canon 5D 

permits “[a] judge or candidate for judicial office [to] engage in activity in relation to 

measures concerning improvement of the law, the legal system, or the administration of 

justice, only if the conduct is consistent with this code.” 

 Read together, canon 5 and its subparts (1) generally prohibit any political 

activities that create the appearance of political bias, (2) specifically prohibit certain 

activities that have been determined to be impermissible, such as public endorsements 

and personal solicitations, and (3) specifically permit certain activities, such as those 

concerning law and legal system improvements, so long as other canons are not violated, 

including the canon 5 prohibition on activities that create the appearance of political bias 

or impropriety. 

 Given this combination of prohibitions and permissions, the committee has been 

asked to discuss what conduct is permissible at a political event where a nonjudicial 

candidate will be endorsed or funds will be raised, including when a judicial candidate is 

                                              
4
  While the contribution limits appear to be somewhat arbitrary, the committee assumes 

the canon’s authors concluded that contributions in excess of these limits would be 

deemed to show political bias.  (See Wolfson, supra, 811 F.3d 1176, fn. 10 [judges and 

judicial candidates may make limited contributions to another candidate or political 

organization as one of the few exceptions to a valid prohibition on endorsement or 

campaign participation].) 
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attending the event as part of his or her campaign for judicial office.  This opinion 

provides guidance to judges on how to decide whether to (1) attend, (2) speak, or (3) 

appear as the guest of honor or receive an award at a political fundraising or endorsement 

event.  The opinion also discusses how those activities might differ for judicial candidates 

and what obligations a judge has regarding promotional materials for such a political 

gathering. 

 

 B. Political Fundraising or Endorsement Events 

 There are different types of political events and the same political activity in 

different circumstances will have different ethical implications.  Political groups may 

meet for no reason other than to learn about the law or, for example, to visit or discuss an 

historical site.  The committee has been asked, however, to address political events that 

are held for the purpose of fundraising for, or endorsement of, nonjudicial candidates or 

political parties. 

 While it is clear a judge may never engage in certain political activities at such 

events, i.e., personal fundraising for or public endorsement of a nonjudicial candidate or 

political organization, there are other activities, such as speaking on the law, and silent 

presence during solicitation or endorsement by others, that may or may not be 

permissible under canon 5 depending on whether the context creates the appearance of 

political bias. 

 

  C. Political Activities 

1. Attendance 

 As we have described, a judge or judicial candidate is prohibited from engaging in 

any political activities that create the appearance of political bias and canon 5A 

specifically prohibits personally soliciting funds for a political organization or nonjudicial 

candidate and publicly endorsing or opposing a candidate for nonjudicial office.  (Canon 

5A(2), (3).)  Under these provisions a judge may not attend a political event and 
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personally request donations or publicly state his or her endorsement of or opposition to a 

nonjudicial candidate.  (Commission on Judicial Performance (CJP), Annual Rep. (2010) 

advisory letter 9, p. 25 [advisory letter issued for publicly endorsing a candidate for 

nonjudicial office, although the judge promptly arranged to have the endorsement 

removed]; CJP, Annual Rep. (1989) advisory letter 24, p. 25 [advisory letter issued for 

endorsing a candidate for city council]; CJP, Annual Rep. (1987) advisory letter, p. 11 

[advisory letter issued for publicly endorsing candidates for nonjudicial office].) 

 As the Advisory Committee commentary to canon 5A illustrates, however, 

attendance may be prohibited even if a judge does not make an express statement of  

endorsement: 

“Although attendance at political gatherings is not prohibited, any such attendance 

should be restricted so that it would not constitute an express public endorsement 

of a nonjudicial candidate or a measure not affecting the law, the legal system, or 

the administration of justice otherwise prohibited by this canon.”  (Advisory Com. 

com., Cal. Code Jud. Ethics, foll. canon 5A [italics added].) 

 

 Thus, it is the committee’s opinion that attendance would be prohibited if the 

judge’s presence could reasonably be construed to constitute a public endorsement or 

otherwise create the appearance of political bias.  (Canon 5.)  Similarly, attendance might 

be prohibited where it creates the appearance of a personal solicitation of funds.  The 

California Judicial Conduct Handbook cautions that under canon 5A(3), which prohibits 

the personal solicitation of funds, “[e]ven the appearance of making such a solicitation 

would be grounds for discipline.”  (Rothman, supra, § 11.06, p. 573.)  Indeed, discipline 

has been imposed for such an appearance of solicitation.  (CJP, Annual Rep. (1992) 

advisory letter 12, p. 14 [advisory letter issued to a judge who gave the appearance of 

soliciting contributions from attorneys and their clients for the election campaign of a 

candidate for nonjudicial office].) 

 The question is, under what circumstances might attendance at a political 

fundraising or endorsement event create the appearance of political bias? 
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 To assist in answering that question, the committee looked to the canons that apply 

to the governmental, civic, and charitable activities of judges.
5
  Canon 4C(3)(d)(i) 

prohibits judges from “personally participat[ing] in the solicitation of funds or other 

fundraising activities” on behalf of civic or charitable organizations.
6
  (Italics added.)  In 

that context, the California Judicial Conduct Handbook cautions that, although silent 

presence during solicitation by others is permitted, judges should not attend a small 

solicitation event where a potential donor might interpret the judge’s presence as intended 

to influence the donation.  (Rothman, supra, § 10.53, p. 564.)  A judge's literal or 

symbolic proximity to a personal solicitor can appear coercive or reflect political bias and 

can undermine the integrity of the judiciary, whether or not the public might perceive the 

judge as personally soliciting funds by proxy.  (Canon 1 [“A judge shall uphold the 

integrity and independence of the judiciary”]; canon 2B(2) [“A judge shall not lend the 

prestige of judicial office or use the judicial title in any manner . . . to advance the … 

interests of the judge or others”]; canon 4C(3)(d)(iii) [a judge “shall not personally 

participate in membership solicitation if the solicitation might reasonably be perceived as 

coercive or … is essentially a fundraising mechanism”]; canon 4C(3)(d)(iv) [a judge 

“shall not permit the use of the prestige of his or her judicial office for fundraising or 

                                              
5
  Attendance at a political event necessarily involves governmental and civic activity that 

is governed by canon 4 as well as by canon 5, which specifically addresses political and 

campaign activity.  (See canon 5 [governing judges’ rights as citizens]; see also Preamble 

[the canons should be read together as a whole, and each provision should be construed in 

context and consistent with every other provision]; Advisory Com. commentary, foll. 

canon 5D [a judge must consider whether conduct would violate other provisions of the 

code when deciding whether to engage in permitted activity].) 
 
6
  In the committee's view, the fact that canon 5A(3) proscribes only the personal 

solicitation of funds does not mean “other fundraising activities” that are prohibited 

under canon 4C(3)(d)(i) would be permitted at political events.  Canon 5 broadly 

prohibits “political activity that may create the appearance of political bias or 

impropriety.”  (Canon 5; see pt. IV.A, ante, at pp. 7-8.)  This necessarily includes 

activities that give the appearance of soliciting contributions.  (CJP, Annual Rep. (1992) 

advisory letter 12, p. 14; see pt. IV.C.1, post, at pp. 10-11.) 
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membership solicitation . . .”]; canon 5 [a judge shall “not engage in political activity that 

may create the appearance of political bias or impropriety”].) 

 The size of the group being solicited is particularly relevant in the context of 

political events where the donations solicited for a nonjudicial candidate could imply an 

endorsement in the form of financial support.  If a judge is standing next to someone who 

is asking a small number of individuals for donations, it would be reasonable to interpret 

the judge’s presence as joining the solicitation.  Similarly, the judge’s silent presence in 

the small group could create the appearance of an endorsement of the candidate for whom 

the funds are being solicited.  Conversely, a judge’s mere presence at a large fundraising 

event should not give the appearance of personal solicitation or public endorsement, 

particularly if the judge does not wear a name badge or other insignia bearing his or her 

title. 

 The makeup of those in attendance is another factor judges should consider when 

deciding whether to attend an endorsement or fundraising event.  If many of those in 

attendance are likely to know the judge as a judge (for example, a room full of 

prosecutors or public defenders), then the judge’s mere attendance is likely to be 

noteworthy both to the legal community and in the press.  Attendance at even a larger 

gathering in these circumstances might create the appearance of endorsement or political 

bias.  (Canon 5.) 

 A judge should also consider whether the judge’s presence will connect his or her 

judicial title to the fundraising or endorsement purpose.  Canons 2B(2) and 4C(3)(d)(iv) 

prohibit the use of judicial title in any manner to advance the interests of others or to raise 

funds.  At political events where the purpose is to raise funds and endorse a specific 

candidate, a judge’s presence at a small gathering could create the appearance of political 

support for, or lending judicial prestige to, the candidate.  In contrast, where the purpose 

of the event is to allow competing candidates to speak or debate, a judge’s attendance is 

unlikely to be construed as an endorsement or as lending the prestige of the judge’s title, 

even if those candidates or others engage in direct solicitation.  (California Judges 
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Association (CJA) Judicial Ethics Update (2005) III.1 [judge may serve as a neutral 

moderator at a forum for candidates for city council election].) 

 At a larger event where the purpose is to fundraise or endorse a nonjudicial 

candidate, consideration should be given to whether special attention will be drawn to the 

presence of a judge in a manner that will be likely to lend the judicial title to that purpose.  

(CJA Judicial Ethics Update (1995) II.A.6 [a judge may not lead pledge of allegiance at 

fundraiser for a candidate for partisan political office].)  Indeed, the California Judicial 

Conduct Handbook advises that when attending a political event, a judge who is not a 

judicial candidate should request that he or she not be introduced because it could be 

construed as an endorsement for the nonjudicial candidate or political organization.  

(Rothman, supra, § 11.18, p. 575; see also CJA Judicial Ethics Update (2000) III.C 

[judge may attend a campaign kickoff for a nonjudicial candidate but may not be 

introduced].) 

 In sum, when deciding whether to attend a political fundraising or endorsement 

event, judges should consider the size of the event, the audience, and whether attention 

will be drawn to their presence in a manner that will create the appearance of political 

bias by connecting them as judges to fundraising by others or that will be construed as an 

endorsement of a nonjudicial candidate.  These considerations are particularly relevant 

when a judge is considering making a speech, receiving an award, or being a guest of 

honor at such a fundraising or endorsement event, as discussed below. 

 

  2. Making Speeches 

 Canon 5A(2) specifically prohibits judges from “mak[ing] speeches for a political 

organization or candidate for nonjudicial office.”  Canon 5D, however,  specifically 

permits judges and candidates to engage in activity in relation to measures concerning 

improvement of the law, the legal system, or the administration of justice.  Both the 

definition of the phrase “law, the legal system, or the administration of justice” and the 

Advisory Committee commentary following canon 5D make clear that any activity 

undertaken under canon 5D is nevertheless circumscribed by the other provisions of the 
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code.  (Terminology, “Law, the legal system, or the administration of justice”; Advisory 

Com. commentary, foll. canon 5D.)  Read together, canon 5A(2) and canon 5D raise 

questions about the extent to which speechmaking about the law, the legal system, or the 

administration of justice is permitted at a political fundraising or endorsement event.
7
 

 It is the committee’s conclusion that any speechmaking that reasonably could 

create the appearance of fundraising or of an endorsement of a nonjudicial candidate or 

political organization would violate the provisions of canon 5 and would not be 

permitted, even if the speech discusses the law, the legal system, or the administration of 

justice.  Judges have been disciplined for speaking at events where their actions 

contributed to either the fundraising or endorsement purposes of an event.  (CJP, Annual 

Rep. (1987) advisory letter, p. 11 [judge disciplined for being a featured speaker at a 

nonjudicial candidate’s campaign event]; CJP, Inquiry Concerning Judge Zellerbach 

(2011) Public Admonishment, p. 4 [judge disciplined for speaking at a gathering about 

how the policies adopted by a candidate for district attorney would impact the court, 

which appeared to be a public opposition to a nonjudicial candidate in violation of canon 

5A(2)].)  If the speech can be understood as expressly or implicitly soliciting funds for, or 

endorsing or opposing, a nonjudicial candidate or political organization, the fact that the 

judge is also speaking on a permissible topic would not remedy its impropriety. 

 The canons provide a narrow allowance for a judge to speak to a political 

gathering, provided the circumstances “would not give rise to the perception that the 

judge was speaking on behalf of, rather than to, the organization,” and the topic is strictly 

concerning “the law and the administration of justice.”  (Rothman, supra, § 10.17, p. 

532.)  When choosing to speak within this constraint at a political event, however, judges 

                                              
7
  The committee does not intend to suggest that judges may not speak on other politically 

neutral topics, such as music, art, or gardening.  The committee limits its discussion in 

this opinion to speaking on the law, the legal system, or the administration of justice in 

the context of a political event because judges are more likely to be asked to speak on 

such topics and because the canons specifically call out these topics as permissible 

speechmaking material. 
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should be careful to “deliver a nonpartisan speech on improvement of the law, the legal 

system, or the administration of justice.”  (Rothman, supra,  § 11.07, p. 574.) 

 When a judge speaks at a political event, the judge is likely to be introduced as a 

judicial officer and extended some special recognition.  Depending on the context, even a 

speech devoted exclusively to permissible subjects may be seen as endorsing a political 

candidate or party.  For example, a judge speaking to a political organization on the 

origins of the Constitution during a meeting devoted to the history of the law would 

probably raise no ethical issues.  But if the same speech were given at an event designed 

to garner political or financial support for a nonjudicial candidate and could reasonably 

be perceived as an endorsement of the candidate, or as lending the prestige of the judge’s 

office to the candidate, the committee’s opinion is that this activity would be barred by 

the canons.  (Canons 5 & 5A, 2B; Rothman, supra,  § 11.07, p. 574.) 

 To summarize, although a speech may relate to the legal system or the 

administration of justice, the speech’s context will be crucial in determining its 

permissibility.  Judges invited to speak at a political fundraising or endorsement event 

should consider whether any speech at the event, even on permissible topics, could 

compromise judicial integrity by creating the appearance of political bias or public 

support of a political party or a nonjudicial candidate, or by lending the prestige of the 

judicial office to that candidate. 

 

  3. Receiving an Award or Being a Guest of Honor 

 The canons permit a judge to accept an award or to be specially recognized as a 

guest of honor, even at a fundraising event.  Canon 4C(3)(d)(iv) provides that a judge 

may "be a . . . guest of honor, or recipient of an award for public or charitable service 

provided the judge does not personally solicit funds . . . ."  Thus, judges are free to accept 

awards from specialty bar organizations or other interest groups, so long as doing so does 

not give the appearance of favor or constitute improper fundraising.  (Rothman, supra, § 

10.16, p. 530 [judge may speak as a guest at a specialty bar event if the judge is also 

available to speak at opposing bar association functions]; CJA Opinion No. 50 (2000) p. 
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2 [judge accepting an award from an agency or group should make clear that the judge is 

open to receiving awards from agencies or groups with opposing interests].) 

 In the context of a political endorsement or fundraising event for a party or 

nonjudicial candidate, however, acceptance of an award or being acknowledged as a 

guest of honor singles out the recipient as a focal point of that event, and therefore would 

likely create the appearance that the judge is associated with the purpose of the event, i.e., 

fundraising or endorsement of a political organization or nonjudicial candidate.  (CJA 

Opinion No. 50, supra, p. 3 [judge should decline any award that would entangle the 

judge in political endorsements or fundraising]; CJA Judicial Ethics Update (1987) II.A 

[it is inappropriate for a judge to be a guest of honor at a fundraising event for a partisan 

political organization].)  It is therefore the committee’s opinion that special recognition at 

such an event would likely violate canon 5 by creating the appearance of political bias. 

 

 D. Judicial Campaign Activities 

 The prohibitions in canon 5A discussed above are tailored to apply only to 

political activities involving candidates for nonjudicial office.  Thus, a judge is not 

prohibited from publicly endorsing a candidate for judicial office.  Indeed, “[s]uch 

endorsements are permitted because judicial officers have a special obligation to uphold 

the integrity, impartiality, and independence of the judiciary and are in a unique position 

to know the qualifications necessary to serve as a competent judicial officer.”  (Advisory 

Com. com., Cal. Code Jud. Ethics, foll. canon 5A.) 

 Nor are judges who are themselves candidates in an election for judicial office 

prohibited under canon 5A from campaigning vigorously and effectively: 

 

“In judicial elections, judges are neither required to shield themselves from 

campaign contributions nor are they prohibited from soliciting contributions from 

anyone, including attorneys.  Nevertheless, there are necessary limits on judges 

facing election if the appearance of impropriety is to be avoided.  In soliciting 

campaign contributions or endorsements, a judge shall not use the prestige of 

judicial office in a manner that would reasonably be perceived as coercive. See 
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Canons 1, 2, 2A, and 2B. ”  (Advisory Com. com., foll. canon 5A; see also CJA, 

Judicial Elections Handbook (13th ed. 2014) pp. 20-24). 

 

 Thus, there is no conflict between the prohibitions in canon 5A and the 

permissions in canon 5C.  Canon 5A(2) prohibits judges and judicial candidates from 

making speeches for nonjudicial candidates, while canon 5C permits “[c]andidates for 

judicial office [to] speak to political gatherings only on their own behalf or on behalf of 

another candidate for judicial office.”  A judge or judicial candidate who speaks at an 

event on his or her own behalf must take care, however, not to violate canon 5B, which 

forbids statements by judicial candidates to the electorate “ that commit the candidate . . . 

with respect to cases, controversies, or issues that are likely to come before the courts.”  

(Canon 5B(1)(a); see also CJA, Judicial Elections Handbook (13th ed. 2014) pp. 33-34.) 

 In short, a judge or judicial candidate may only fundraise and solicit support for 

the judge’s own campaign or for other judicial candidates.  (CJP Annual Rep. (1986) 

advisory letter, p. 5 [advisory letter issued where judge arranged a political mailer that 

paired the judge with, and endorsed, a candidate for nonjudicial office]; CJP Annual 

Report (2011) private admonishment 4, p. 23 [private admonishment issued for not 

promptly removing endorsements of nonjudicial candidates which the judge had made 

prior to becoming a candidate].) 

 An effective campaign for judicial office often requires the broadest possible 

exposure to the electorate.  Attending and appearing as a judicial candidate at an event 

devoted primarily to fundraising and promoting nonjudicial candidates or issues may 

provide such exposure and the opportunity to engage in judicial campaign contribution 

solicitation that is explicitly permitted under the Advisory Committee commentary to 

canon 5A.  However, because the general and specific restrictions on political activities 

in canon 5 expressly apply to both judges and candidates for judicial office (see p. 5, 

ante), care must be taken so that a judicial candidate’s activities at such an event do not 

appear to endorse a political party or candidates for nonjudicial office.  (Wolfson, supra, 

811 F.3d 1176 [the compelling state interest in preserving public confidence in the 

integrity of the judiciary warrants foreclosing judicial candidates from engaging in 
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political campaigns other than their own]; CJA, Judicial Elections Handbook, supra, p. 

58 [judicial candidates may not endorse candidates for nonjudicial office, including 

candidates for city attorney, district attorneys, and sheriff.) 

 As the Judicial Elections Handbook advises: 

“[Candidates may] attend fundraisers and other political events for nonjudicial 

candidates . . .  [¶] as long as these activities do not appear to endorse political 

parties, issues or candidates for nonjudicial office.  Subject to these restrictions, 

judicial candidates may attend, hand out their own promotional material, solicit 

funds, and meet voters and supporters.”  (CJA, Judicial Elections Handbook, 

supra, p. 57.) 

 

 Subject to the general canon 5 restrictions on judges and candidates, prohibited 

activities might also include attendance at events of only one political party or 

nonjudicial candidate to the exclusion of others, which could create the appearance of 

political bias.  (CJA Judicial Ethics Update (2013/2014) III.4 [a judge running for 

election may make campaign speeches at partisan political meetings so long as the judge 

is available to both political groups].)  Thus, depending on the context, being a guest of 

honor or a featured speaker might be prohibited, unless the judge is speaking only on 

behalf of his or her own candidacy or on behalf of another judicial candidate.  (Canon 5; 

CJA, Judicial Elections Handbook, supra, p. 58.) 

 The committee therefore concludes that a candidate for judicial office may attend, 

be introduced, and speak on his or her own behalf, or on behalf of another candidate for 

judicial office, at a political event held for the purpose of endorsing or fundraising for a 

nonjudicial candidate, so long as the candidate does not commit to a position on an issue 

that is likely to come before the courts, endorse or solicit funds for a candidate for 

nonjudicial office or a political organization, or otherwise engage in campaign conduct 

that might create the appearance of political bias.  (Canons 5, 5A(2) & (3), 5B(1)(a), 5C.) 

 

 E. Obligation to Inspect Promotional Material for Political Events 

 Canon 5B(2) requires candidates for judicial office to review and approve their 

campaign materials before dissemination.  But canon 5 does not similarly provide that a 
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noncandidate judge is obligated to inspect promotional material used for political 

fundraising events a judge plans to attend.  Nevertheless, several canons provide that 

there is a duty to ensure that the prestige of judicial office and judicial title are not used to 

advance the interests of others, cast doubt on impartiality, or solicit funds.  (Canon 2B(2) 

[a judge shall not lend the prestige of office or use judicial title in any manner, including 

oral and written communications, to advance the interests of others]; canon 4A(1) [a 

judge shall conduct all extrajudicial activities so doubt is not cast as to impartiality]; 

canon 4C(3) [a judge shall not permit the use of the prestige of office for fundraising]; 

Advisory Com. com., foll. canon 4C(3)(d) [a judge must make reasonable efforts to 

ensure that others subject to the judge’s direction and control do not solicit funds on the 

judge’s behalf for any purpose, charitable or otherwise].)  In the context of political 

events held for the purpose of endorsing or raising funds for a nonjudicial candidate or 

party, the canons may impose implicit duties when a judge accepts a personal invitation 

to attend. 

 In the committee’s opinion, a judge must consider the circumstances of the 

invitation and the event to assess the likelihood that his or her judicial title will be known 

to the event promoters.  If so, the judge would be wise to make reasonable efforts to 

ensure that judicial title is not used to promote attendance, solicit funds, or otherwise 

advance political interests.  This may include advising the event organizers of the 

restrictions placed on judges under the California Code of Judicial Ethics, such as an 

advisement against being identified in promotional materials or publically introduced at 

the event.
8
 

 Although the code does not place an affirmative duty on judges to review and 

approve promotional materials after accepting an invitation to attend a political event, the 

                                              
8
  It is the committee’s view that this issue comes into play only where the judge has been 

personally invited to attend by the event’s sponsors or organizers.  A judge’s decision to 

attend an event, whose attendance is not requested and probably not expected, should not 

give rise to any need to inspect promotional materials or inform the organizers in advance 

of the judge’s ethical restrictions. 
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duty to take corrective action for impermissible use of judicial title is mandatory.  (CJP, 

Annual Rep. (1997) advisory letter 23, p. 22 [judge listed in an endorsement of a 

candidate for nonjudicial office disciplined for failing to seek a retraction or otherwise 

ameliorate the problem, even though the endorsement was unauthorized].) 

 The California Judicial Conduct Handbook provides the following guidance 

regarding such corrective action: 

“In the event the judge’s name somehow shows up on literature as an 

endorsement, or on literature soliciting funds or participation in a campaign event, 

the judge should immediately take action.  The judge should notify the candidate 

or organization that the judge has not authorized use of his or her name, and 

prohibit future use of the judge’s name.  If possible, request that the organization 

clarify to the recipients of the flier that the judge took no part in the endorsement, 

and request that the campaign withdraw the offending material.  The judge’s 

position on this request would be greatly strengthened if the judge told the 

candidate in writing about this issue.”  (Rothman, supra,  § 11.05, p. 572; see also 

CJA Judicial Ethics Update (1997) II.M [judge erroneously listed as an endorser 

of a candidate advised to send a written request for a retraction].) 

 

 It is the committee’s view that prevention is the most effective course of action 

when a judge concludes his or her attendance might be used to promote a political 

fundraising or endorsement event.  Advising event organizers of ethical restrictions and 

reviewing promotional materials in advance would eliminate the necessity of taking 

corrective action after judicial title has been used without consent.  In the special 

circumstance of accepting an invitation to speak about the law, the legal system or the 

administration of justice at a political event, steps should be taken to prevent, and must be 

taken to correct, the impermissible use of judicial title to endorse or fundraise in 

promotional materials. 

 

V. Conclusions 

 Under any circumstances, judges must refrain from (1) publicly endorsing or 

opposing, (2) personally soliciting funds for, or (3) making a speech for any nonjudicial 

candidate or political organization.  Beyond these specific proscriptions, canon 5 broadly 
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prohibits judges and candidates from engaging in political activities that may create the 

appearance of political bias.  When deciding whether to attend political fundraising 

events where a nonjudicial candidate will be endorsed, judges must consider whether 

their presence could create the appearance of an endorsement or solicitation due to the 

size of the event or the makeup of the attendees. 

 Additional activities that could appear to be an endorsement or solicitation of 

funds include being introduced, receiving an award, or being a speaker or a guest of 

honor at a political event where the primary purpose is to raise funds for or endorse a 

nonjudicial candidate or political organization. 

 Although making speeches in support of a political organization or nonjudicial 

candidate is prohibited, speaking at a political gathering about the law, the legal system, 

or the administration of justice may be permitted.  The committee advises judges to 

consider the context of the gathering, including its primary purpose, in deciding whether 

or not to be a speaker.  If the judge concludes that he or she can accept the speaking 

invitation, the judge must restrict his or her remarks to the law, the legal system, and the 

administration of justice and must avoid statements that may appear to be an endorsement 

or solicitation.  

 Judges may endorse candidates for judicial office and speak on their behalf.  

Judicial candidates may speak to political gatherings on their own behalf or on behalf of 

another judicial candidate and may be introduced as judicial candidates at gatherings for 

nonjudicial candidates.  Candidates for judicial office may not, however, make speeches 

that make commitments with respect to cases, controversies, or issues that are likely to 

come before the courts, and may not solicit funds for or endorse nonjudicial candidates. 

 Because judges have an affirmative obligation to guard against impermissible uses 

of their judicial titles (canon 2B(2)), the committee advises judges accepting a personal 

invitation to attend a political fundraising or endorsement event to assess the likelihood 

that their attendance will be known to the promoters and their name might be used to 

promote the event.  If likely, preventative measures are recommended to inform 

promoters of the restrictions on the use of judges’ names.  If a judge’s name is used for 
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promotional purposes, corrective action must be taken.  Similarly, when a judge accepts 

an invitation to speak about the law, the legal system, or the administration of justice at a 

political fundraising or endorsement event, steps should be taken to prevent, and must be 

taken to correct the impermissible use of judicial title to endorse or fundraise in 

promotional materials. 

 

 

 

 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 



1 

 

 

 

CALIFORNIA SUPREME COURT  

COMMITTEE ON JUDICIAL ETHICS OPINIONS 

350 McAllister Street, Room 1144A 

San Francisco, CA  94102 

(855) 854-5366 

www.JudicialEthicsOpinions.ca.gov 

 

CJEO Formal Opinion 2017-010 

[Issued April 19, 2017] 

 

EXTRAJUDICIAL INVOLVEMENT IN MARIJUANA ENTERPRISES 

 

I. Question Presented 

 The Committee on Judicial Ethics Opinions has been asked to provide an opinion 

on the following question: 

“Is it ethical under the California Code of Judicial Ethics for a judicial officer to 

have an interest in an enterprise that involves the sale or manufacture of medical 

or recreational marijuana?”1 

 

II. Summary of Conclusions 

 An interest in an enterprise involving the sale or manufacture of marijuana that is 

in compliance with state and local law is still in violation of federal law pursuant to the 

                                            
1  The relatively recent enactment of state medical and recreational marijuana laws, 

and the conflict with federal law, presents a myriad of issues related to marijuana.  

However, for purposes of this opinion, the committee addresses only the question 

presented. 

http://www.judicialethicsopinions.ca.gov/
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Controlled Substances Act.  (21 U.S.C. §§ 801-904.)  A violation of federal law violates a 

judge’s explicit obligation to comply with the law (canon 2A) and is an activity that 

involves impropriety or the appearance of impropriety (canon 2).  Moreover, such 

extrajudicial conduct may cast doubt on a judge’s capacity to act impartially.  (Canon 

4A(1).)  Therefore, the committee advises that a judicial officer should not have an 

interest in an enterprise that involves the sale or manufacture medical or recreational 

marijuana. 

III. Authorities 

A. Applicable Canons2 

 

 Terminology:  “‘Impartial,’ ‘impartiality,’ and ‘impartially’ mean the 

absence of bias or prejudice in favor of, or against, particular parties or classes of parties, 

as well as the maintenance of an open mind in considering issues that may come before a 

judge. (¶) . . . (¶) 

 

 ‘Impropriety’ includes conduct that violates the law, court rules, or provisions of 

this code, as well as conduct that undermines a judge’s independence, integrity, or 

impartiality. (¶) . . . (¶) 

  

 ‘Law’ means constitutional provisions, statutes, court rules, and decisional law.” 

  
 Canon 2: “A judge shall avoid impropriety and the appearance of impropriety in 

all of the judge’s activities.”  

 

Canon 2A:  “A judge shall respect and comply with the law and shall act at all 

times in a manner that promotes public confidence in the integrity and impartiality of the 

judiciary . . . .” 

 

 Advisory Committee Commentary following canon 2A:  “. . .  A judge must expect 

to be the subject of constant public scrutiny. A judge must therefore accept restrictions on 

the judge's conduct that might be viewed as burdensome by other members of the 

community and should do so freely and willingly.  (¶) . . . (¶)  The test for . . . impropriety 

                                            
2  All further references to canons and to Advisory Committee commentary are to 

the California Code of Judicial Ethics unless otherwise indicated. 
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is whether a person aware of the facts might reasonably entertain a doubt that the judge 

would be able to act with integrity, impartiality, and competence.” 

 

 Canon 4A(1): “A judge shall conduct all of the judge’s extrajudicial activities so 

that they do not (¶) . . . cast reasonable doubt on the judge’s capacity to act impartially . . 

. .”  

 

Advisory Committee Commentary following canon 4D(1):  “ Participation by a 

judge in financial and business dealings is subject to the general prohibitions in Canon 

4A against activities that tend to reflect adversely on impartiality, demean the judicial 

office, or interfere with the proper performance of judicial duties. Such participation is 

also subject to the general prohibition in Canon 2 against activities involving impropriety 

or the appearance of impropriety and the prohibition in Canon 2B against the misuse of 

the prestige of judicial office. (¶) In addition, a judge must maintain high standards of 

conduct in all of the judge’s activities, as set forth in Canon 1.” 

  

  B. Other Authorities 

 

Title 18 United States Code sections 1956, 1957, 3282 

 

Title 21 United States Code sections 801-904 

 

Consolidated and Further Continuing Appropriations Act, 2015 (Pub. L. No. 113-

235, § 538 (Dec. 16, 2014) 128 Stat. 2129, 2217) 

 

Consolidated Appropriations Act, 2016 (Pub. L. No. 114-113, § 542 (Dec. 18, 

2015) 129 Stat. 2242, 2332-2333) 

 

California Constitution, article VI, section 18 

 

California Business and Professions Code, sections 19300-19360 

 

Gonzales v. Raich (2005) 545 U.S. 1 

 

U.S. v. McIntosh (9th Cir. 2016) 833 F.3d 1163 

 

U.S. v. Marin Alliance for Medical Marijuana (N.D.Cal. 2015) 833 F.3d 1163 

 

Ross v. RagingWire Telecommunications, Inc. (2008) 42 Cal.4th 920 

 

Inquiry Concerning Hall (2006) 49 Cal.4th CJP Supp. 146 

 

In re Conduct of Roth (Or. 1982) 645 P.2d 1064 
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Rothman, California Judicial Conduct Handbook (3d ed. 2007) sections 7.36, 7.57  

 

Colorado Supreme Court Judicial Ethics Advisory Board, Opinion 2014-01 

 

Maryland Judicial Ethics Opinion Request Number 2016-09 

 

Washington Judicial Ethics Advisory Committee Opinion 15-02 

 

Memorandum from James M. Cole, Deputy Attorney General, U.S. Dept. of 

Justice, Guidance Regarding Marijuana Enforcement (Feb. 14. 2014) 

 

Memorandum from James M. Cole, Deputy Attorney General, U.S. Dept. of 

Justice, Guidance Regarding Marijuana Enforcement (Aug. 29, 2013) 

 

Voter Information Pamphlet, General Election (Nov. 8, 2016), Proposition, 

analysis by the Legislative Analyst 

 

III. Discussion  

 A. Introduction 

 Since 1996, more than half of the states have decriminalized and created 

regulatory schemes for medical marijuana.  Most states have made these changes in the 

past 10 years.  Even more recently, several states, including California, have gone further, 

decriminalizing recreational marijuana use.  In California, state and local taxes currently 

collected on medical marijuana reach several tens of millions of dollars each year and 

recreational marijuana could eventually generate tax revenues of $1 billion annually.  

(Voter Information Pamp., Gen. Elec. (Nov. 8, 2016), Prop. 64, analysis by the 

Legislative Analyst, pp. 92, 97.)  The profits to be gained from the marijuana industry in 

California are substantial and investors are flocking to this lucrative industry.  

Despite the rapid decriminalization and new regulation of marijuana across the 

states, it remains a schedule I drug pursuant to the Controlled Substances Act.  (21 U.S.C. 

§§ 801-904.)  Under federal law, the use, possession, distribution, or manufacture of 

marijuana remains illegal, even if such conduct otherwise conforms to state law. Because 

of the financial incentives to enter to the marijuana market, the rapid changes to 
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marijuana law, and the continuing disparity between state and federal law, the committee 

has been asked to provide guidance on whether a judicial officer may have an interest in 

an enterprise that involves the sale or manufacture of medical or recreational marijuana.  

For purposes of this opinion, an interest in an enterprise that involves the sale or 

manufacture of medical or recreational marijuana includes, but is not limited to, a 

personal financial investment in such an enterprise, private equity fund investments in 

such an enterprise, maintaining shares in a corporation that invests in marijuana, 

maintaining a real property interest in a property that is leased for marijuana growth or 

distribution, or a spouse’s or registered domestic partner’s financial interest in such an 

enterprise, shares, or real property.    

 B. State and Federal Regulation of Marijuana 

 In 1996, California voters approved Proposition 215 and enacted the 

Compassionate Use Act, making California the first state to decriminalize limited 

personal possession or cultivation of marijuana for medical purposes on a physician’s 

recommendation, or possession or cultivation by his or her primary caregiver.  (Health & 

Saf. Code, §11362.5.)  In 2004, the Legislature expanded these criminal immunities 

through the Medical Marijuana Program for the cultivation and possession for sale to 

specific groups of people.  (Health & Saf. Code, § 11362.7 et seq.)  In 2015, the Medical 

Marijuana Regulation and Safety Act3 was enacted to establish a statewide regulatory 

system for medical marijuana businesses, governing, among other things, cultivation, 

processing, transportation, testing and distribution of medical marijuana, and allowing for 

medical marijuana businesses to operate for profit.  (Bus. & Prof. Code, §§ 19300-19360 

[enactment of the Medical Marijuana Regulation and Safety Act included additions to 

other sections of Bus. &Prof. Code, Gov. Code, Health & Saf. Code, Lab. Code, Rev. & 

Tax. Code, and Wat. Code not applicable to this opinion].)  In 2016, California voters 

                                            
3  The Medical Marijuana Regulation and Safety Act was enacted through three bills, 

Assembly Bill No. 266, Assembly Bill No. 243, and Senate Bill No. 643 in the 2015-

2016 legislative session.  Each bill was conditioned on enactment of the other two. 



6 

 

approved Proposition 64, allowing for recreational use of marijuana for those 21 years 

old or older.  (Health & Saf. Code, §§ 11362.1 et seq.) 

California’s marijuana laws do not legalize medical or recreational marijuana.  

(Ross v. RagingWire Telecommunications, Inc. (2008) 42 Cal.4th 920, 926 [stating that 

“[n]o state law could completely legalize marijuana for medical purposes because the 

drug remains illegal under federal law”]; U.S. v. McIntosh (9th Cir. 2016) 833 F.3d 1163, 

1179, fn. 5.)  Instead, they decriminalize certain marijuana offenses under California law.  

Under federal law, the knowing or intentional manufacture, possession, and distribution 

of marijuana remains a federal crime.  (21 U.S.C. §§ 812, subd. (c), 841, 844; see also 

Gonzales v. Raich (2005) 545 U.S. 1, 32-33 [commerce clause gives Congress authority 

to prohibit the local cultivation and use of marijuana, despite state law to the contrary, 

because local use affects the national marijuana market].)  An attempt to violate or a 

conspiracy to commit a violation of the Controlled Substances Act is subject to the same 

penalties as the underlying offense.  (21 U.S.C. § 846.)  Moreover, it is unlawful to 

knowingly lease, rent, or maintain any place for the purpose of manufacturing, 

distributing, or using any controlled substance, or to manage or control any place as an 

owner, lessee, mortgagee, and knowingly and intentionally rent, lease, profit from, or 

make available for use the place for the purpose of unlawfully manufacturing, storing, 

distributing, or using a controlled substance.  (Id., § 856.)  Any capital placed into a 

marijuana business not only puts an individual at risk of criminal prosecution, but such 

assets, investments, and profits are subject to forfeiture (id., §§ 853, 881) and any 

investment of marijuana profits further violates federal law (id., § 854).  Similarly, 

financial transactions that involve proceeds generated by marijuana can form the basis for 

federal prosecution under money laundering statutes, the unlicensed money transmitter 

statute, and the Bank Secrecy Act of 1970.  (18 U.S.C. §§ 1956, 1957.)   

Based on the rapid decriminalization of medical marijuana by the states, on 

August 29, 2013, the U.S. Department of Justice issued guidance applicable to all federal 

enforcement activity, including civil enforcement and criminal investigations and 

prosecutions concerning medical marijuana.  (Memorandum from James M. Cole, 
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Deputy Atty. Gen., U.S. Dept. of Justice, Guidance Regarding Marijuana Enforcement 

(Aug. 29, 2013) (Marijuana Enforcement).)  This federal policy concentrated and, to a 

certain extent, limited medical marijuana enforcement efforts in accordance with eight 

priorities.  (Id. at pp. 1-2.) 4  On February 14, 2014, these policies were clarified and the 

same priorities were made applicable to financial crimes that are predicated on medical 

marijuana-related conduct.  (Memorandum from James M. Cole, Deputy Atty. Gen., U.S. 

Dept. of Justice, Guidance Regarding Marijuana Related Financial Crimes (Feb. 14, 

2014) (Financial Crimes).)  More recently, federal appropriations bills have prohibited 

the U.S. Department of Justice and Drug Enforcement Agency from spending funds to 

prevent states’ implementation of medical marijuana laws.5  (Consolidated and Further 

Continuing Appropriations Act, 2015, Pub. L. No. 113-235, §538 (Dec. 16, 2014) 128 

Stat. 2129, 2217; Consolidated Appropriations Act, 2016, Pub. L. No. 114-113, § 542 

(Dec. 18, 2015) 129 Stat. 2242, 2332-2333.)   

                                            
4  These priorities include (1) preventing the distribution of marijuana to minors; (2) 

preventing revenue from the sale of marijuana from going to criminal enterprises, gangs, 

and cartels; (3) preventing the diversion of marijuana from states where it is legal under 

state law in some form to other states; (4) preventing state-authorized marijuana activity 

from being used as a cover or pretext for the trafficking of other illegal drugs or other 

illegal activity; (5) preventing violence and the use of firearms in the cultivation and 

distribution of marijuana; (6) preventing drugged driving and the exacerbation of other 

adverse public health consequences associated with marijuana use; (7) preventing the 

growing of marijuana on public lands and the attendant public safety and environmental 

dangers posed by marijuana production on public lands; and (8) preventing marijuana 

possession or use on federal property. 
5  Based on these appropriations bills, the United States District Court for the 

Northern District of California has prohibited the U.S. Department of Justice from 

enforcing a permanent injunction enjoining a medical marijuana dispensary from 

distributing marijuana, to the extent the dispensary complied with California law.  (U.S. v 

Marin Alliance for Medical Marijuana (N.D.Cal. 2015) 139 F.Supp.3d 1039, app. dism. 

Apr. 12, 2016.)  The Ninth Circuit has ruled that the U.S. Department of Justice may not 

use federal funds to continue prosecutions for violations of the Controlled Substances Act 

where the defendants’ conduct was authorized by state law.  (U.S. v. McIntosh, supra, 

833 F.3d 1163.) 
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Although medical marijuana regulation is not currently an enforcement priority for 

the federal government and the federal government is restricted from spending funds to 

prosecute certain individuals, these priorities could change.  “Congress could restore 

funding tomorrow, a year from now, or four years from now, and the government could 

then prosecute individuals who committed offenses while the government lacked 

funding.”  (U.S. v. McIntosh, supra, 833 F.3d 1163, 1179, fn. 5.)  A change in executive 

branch administration could shift federal attitudes and priorities, and these offenses can 

be prosecuted for up to five years after the offenses occur.  (See 18 U.S.C. § 3282.)  

Moreover, both U.S. Department of Justice memoranda explicitly state that nothing 

precludes investigation or prosecution, even in the absence of any of the priorities, “in 

particular circumstances where investigation and prosecution otherwise serves an 

important federal interest.”  (Cole, Marijuana Enforcement, supra, at p. 4; Cole, Financial 

Crimes, supra, at p. 3.)  It is also important to note that these federal policies and 

appropriations bills do not address enforcement priorities for recreational marijuana that 

is decriminalized and regulated by state law.  Therefore, an individual who maintains an 

interest in a marijuana enterprise that complies with state and local law remains in 

violation federal law and risks prosecution. 

  C. Activity Involving Impropriety and the Appearance of Impropriety 

As the Code of Judicial Ethics observes, a judge is a highly visible member of 

government (Preamble) and “must expect to be the subject of constant public scrutiny” 

and “accept restrictions on the judge's conduct that might be viewed as burdensome by 

other members of the community and should do so freely and willingly”  (Advisory Com. 

com. foll. Canon 2A).  These restrictions extend to a judge’s extrajudicial activities, such 

as maintaining an ownership interest in a business.  (Canon 4.)  

1. Failure to Comply with the Law  

Participation in extrajudicial activities is subject to the general prohibition in 

canon 2 against activities involving impropriety or the appearance of impropriety.  
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(Advisory Com. com. foll. canon 4D(1).)  Impropriety includes conduct that violates the 

law.  (Terminology, “impropriety.”)  Moreover, canon 2A explicitly states that a judge 

must respect and comply with the law, which is defined to include statutes generally.  

(Canon 2A; terminology, “law”; Advisory Com. com. foll. canons 1, 4A.)    Nothing in 

the code limits compliance to state law only.  The California Constitution also obligates a 

judge to comply with the law.  A judge may be disqualified from acting as a judge when 

subject to a pending indictment or an information charging him or her with a crime 

punishable as a felony under California or federal law.  (Cal. Const., art. VI, § 18, subd. 

(a).)  If the judge is convicted, and if the conviction becomes final, the judge must be 

removed from office.  (Id., art. IV, § 18, subd. (c).)   

Maintaining an ownership interest in an enterprise that involves the sale or 

manufacture of marijuana is a crime under the Controlled Substances Act that potentially 

subjects a judge to federal prosecution.  Therefore, having an interest in a marijuana 

business is an extrajudicial activity that fails to comply with the law and involves 

impropriety, in violation of the code.  Discipline can be imposed for a violation of the 

canon 2A obligation to comply with the law, whether or not the judge is prosecuted or 

convicted of a criminal offense. (Inquiry Concerning Hall (2006) 49 Cal.4th CJP Supp. 

146 [judge disciplined under canon 2A for violating several provisions of the Political 

Reform Act during her reelection campaign, even though the criminal case was 

dismissed]; In re Conduct of Roth (Or. 1982) 645 P.2d 1064, 1070 [proof of unlawful 

conduct, not conviction, sufficient to support finding that a judge failed to comply with 

the law].)  Thus, involvement in a marijuana business that would violate federal law is 

unethical regardless of the likelihood of prosecution.  Further, it is the committee’s 

opinion that, like the duty of a judge to be informed as to his or her personal and financial 

interests in relation to disclosure and disqualification, a judge has a duty to make 

reasonable efforts to inform himself or herself as to whether any financial or property 

interest that the judge maintains is being used in an enterprise that involves the sale or 

manufacture of marijuana.  (See canon 3E(5)(d); Code Civ. Proc., § 170.1, subd. 

(a)(3)(C).)  If the judge determines his or her financial or property interest is being so 
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utilized, the judge has a duty to divest himself or herself of such investment or otherwise 

take steps to ensure the termination of the enterprise.   

The committee’s opinion that a judicial officer should not have an interest in an 

enterprise that involves medical or recreational marijuana is consistent with judicial 

ethics advisory opinions from states that have similarly decriminalized marijuana.  

Maryland, which permits medical marijuana use, and Washington and Colorado, which 

permit both medical and recreational marijuana use, prohibit judicial involvement with 

marijuana.   

In Maryland, the judicial ethics committee concluded that a judicial appointee may 

not grow, process, or dispense medical cannabis.  (Md. Jud. Ethics Com., Opinion 

Request No. 2016-09 (Mar. 31, 2016).)  The Maryland Code of Conduct for Judicial 

Appointees requires a judicial appointee to comply with the law.  (Md. Rules Judges, rule 

18-201.1.)  As in California’s canon 2A, nothing limits application of the Maryland rule 

to compliance with Maryland law only.  Therefore, the committee opined, “as long as 

federal laws make the possession, use, manufacturing and/or distribution of marijuana 

(cannabis) illegal, a judicial appointee may not participate in the growing, processing or 

dispensing of the substance, regardless of the intended purpose.”  (Md. Jud. Ethics Com., 

Opinion Request No. 2016-09, supra, pp. 1-2.)  The committee went further, stating, 

“Even if the Congress enacted federal legislation analogous to Health General §§ 13-33-6 

et seq. [exempting growers, processors and dispensers licensed by the state of Maryland 

from arrest, prosecution or administrative penalty], a proposal by a judicial appointee to 

act as a medical cannabis grower, processor and dispenser might raise concerns with 

other provisions of the Code, for example, Rule 1.2 ‘Promoting Confidence In The 

Judiciary.’ We need not address these issues at this juncture, however.”  (Id., fn. 2 [some 

capitalization omitted].) 

In Washington, the judicial ethics advisory committee concluded that it was a 

violation of the state judicial ethics code for a judge to allow a court employee to 

maintain an extracurricular medical marijuana business, which remains illegal under 

federal controlled substances laws.  (Wn. Jud. Ethics Advisory Com., Opinion 15-02.)  
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After examining a judge’s duty to direct the conduct of court employees, the committee 

concluded:  “[E]ven if owning a medical marijuana business may comply with the state 

statutory scheme, possessing, growing, and distributing marijuana remains illegal under 

federal law for both recreational and medical use. See Controlled Substances Act, 21 

U.S.C. §§ 801-904. Although the Code does not generally prohibit a court employee from 

engaging in outside businesses or employment, operating a business in knowing violation 

of law undermines the public’s confidence in the integrity of the judiciary in violation of 

CJC 1.2, and is contrary to acting with fidelity and in a diligent manner consistent with 

the judge’s obligations under the Code.”  (Id., at p. 2.) 

In Colorado, the judicial ethics advisory board concluded that it is a violation of 

the state judicial ethics code for a judge to engage in the personal recreational or medical 

use of marijuana in private, and in a manner compliant with the Colorado Constitution 

and related state and local laws.  (Colo. Judicial Ethics Advisory Bd., Opinion 2014-01, 

p. 1.)  The board found that “because activities conducted in Colorado, including medical 

marijuana use, are subject to both state and federal law . . . , for an activity to be ‘lawful’ 

in Colorado, it must be permitted by, and not contrary to, both state and federal law. 

Conversely, an activity that violates federal law but complies with state law cannot be 

‘lawful’ under the ordinary meaning of that term.”  (Id., at p. 2.)   

Consistently with these opinions, and as the California canons state, to maintain an 

interest in an enterprise that involves the sale or manufacture of medical or recreational 

marijuana is not lawful under federal law and violates the obligations expressed in canon 

2.  Therefore, it is the committee’s opinion that a judge violates his or her ethical 

obligations if the judge maintains an interest in an enterprise involving marijuana.  

2. Judge’s Capacity to Act Impartially 

An interest in a marijuana enterprise may also create an appearance of impropriety 

and cast doubt on a judge’s ability to act impartially.  (Canon 2 [requiring judges to avoid 

impropriety and its appearance in all activities]; Advisory Com. com. foll. canon 2A [test 

for impropriety is whether a person aware of the facts might reasonably entertain a doubt 
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that the judge would be able to act with independence, integrity, and impartiality]; 

Terminology, “impropriety” [includes conduct that undermines a judge’s impartiality].)  

Canon 4A(1) also explicitly requires a judge to conduct all extrajudicial activities so that 

they do not cast reasonable doubt on the judge’s capacity to act impartially.  

A judge must disqualify himself or herself when a person aware of the facts might 

reasonably entertain a doubt that the judge would be able to be impartial.  Judges “are 

expected to honestly examine their lives, thoughts, experiences, relationships and biases 

and not to sit on a case unless they have determined that none of these things will stand in 

the way of rendering fair and impartial justice.”  (Rothman, Cal. Judicial Conduct 

Handbook (3d ed. 2007) § 7.36, p. 335.)  Even if a judge determines that owning an 

interest in a marijuana enterprise will have no bearing on his or her ability to be impartial, 

if “a reasonable mind (not the mind of a particular lawyer or party) would conclude that 

there is an objective doubt that the judge would be able to remain impartial regardless of 

the judge’s professional efforts to put aside his or her bias,” then the judge should 

disqualify himself or herself.  (Id., § 7.57, p. 366.)    

The decriminalization of certain marijuana activities in California has not 

eliminated state criminal investigation and prosecution for numerous marijuana crimes, 

such as driving under the influence or possession of large quantities of marijuana, as well 

as the variety of civil matters that may arise from the marijuana industry, including civil 

violations of state marijuana regulations, zoning, licensing, seizure or forfeiture of assets, 

employment disputes, landlord-tenant disputes, and contract disputes.  A reasonable 

person could conclude that a judge who disregards applicable marijuana laws for his or 

her own benefit is unable to act impartially anytime the judge rules on a marijuana-

related matter.  For example, it may appear to a reasonable person that a judge who 

owned an interest in a marijuana business would be unable to act impartially in 

evaluating a forfeiture of assets that were earned through a marijuana business.  This is 

also true if a judge’s spouse holds a separate, noncommunity property investment in a 

marijuana enterprise.  The distinction between separate and community property may be 

insufficient to eliminate an appearance of impropriety.  A reasonable person could 
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conclude that the judge supports his or her spouse’s decision to maintain a separate 

interest in a marijuana enterprise, and that this spousal interest could impact the judge’s 

ability to act impartially.   

There will always be at least an appearance of impropriety and doubts regarding 

impartiality when a judge decides to disregard a law to benefit his or her personal 

interest.  Therefore, it is the committee’s opinion that a judge cannot maintain an interest 

in a marijuana enterprise and has an ongoing duty to make reasonable efforts to inform 

himself or herself about any financial interest in a marijuana enterprise.   If the judge 

discovers such a financial interest, he or she should divest himself or herself of such 

investment or otherwise take steps to ensure the termination of the enterprise.  (See canon 

3E(5)(d), Code Civ. Proc., § 170.1, subd. (a)(3)(C).).  To maintain any such interest 

would create an appearance of impropriety and cast doubt on a judge’s ability to act 

impartially. 

IV. Conclusion  

 It is the committee’s opinion that maintaining any interest in an enterprise that 

involves the cultivation, production, manufacture, transportation or sale of medical or 

recreational marijuana is incompatible with a judge’s obligations to follow the law under 

canon 2.  Such conduct is an activity involving impropriety that fails to comply with 

federal law and puts a judge at risk for federal prosecution.  Despite the limited 

decriminalization of medical and recreational marijuana use, there will continue to be 

numerous marijuana-related matters in the courts.  Moreover, a reasonable person could 

easily conclude that a judge’s disregard of federal law creates an appearance of 

impropriety and casts doubt on the judge’s ability to act impartially, particularly in 

marijuana-related cases.  Therefore, the committee concludes that an interest in a 

marijuana-related business creates an appearance of impropriety, casts doubt on a judge’s 

ability to act impartially, and is incompatible with a judge’s obligations under canon 2 

and canon 4A(1). 
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 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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JUDICIAL SERVICE ON A NONPROFIT CHARTER SCHOOL BOARD 

 

I. Question Presented 

 The Committee on Judicial Ethics Opinions has been asked to provide an opinion 

on the following question: 

“May a judicial officer serve on the board of a charter school or a nonprofit 

organization operating one or more charter schools?  The charter school receives 

public funds but is not likely to be involved in litigation within the jurisdiction of 

the judge’s court.  It does not have an open enrollment policy and board 

membership is uncompensated and unelected.” 

 

II. Summary of Conclusions 

Judges are encouraged to participate in extrajudicial activities, so long as these 

activities adhere to the restrictions within the California Code of Judicial Ethics.1  One of 

these restrictions is that judges are prohibited from receiving appointment to a 

                                              
1  All further references to canons and to Advisory Committee commentary are to 

the California Code of Judicial Ethics unless otherwise indicated. 
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governmental committee or commission or other governmental position that is concerned 

with issues of fact or policy on matters other than the improvement of the law, the legal 

system, or the administration of justice.  (Canon 4C(2).)  However, canon 4 permits a 

judge to serve as an officer, director, trustee, or nonlegal advisor of an educational, 

religious, charitable, service, or civic organization not conducted for profit, so long as 

such service does not violate any other provisions within the canons.  (Canon 4C(3)(b).)   

Charter schools are similar to both public and private schools.  Like private 

schools, charter schools are commonly operated by nonprofit organizations.  They are 

relatively autonomous and, for the most part, are given freedom to operate outside of 

most of the regulations governing traditional public schools.  On the other hand, charter 

schools are statutorily characterized as a part of California’s single, statewide public 

school system and receive public funds.  Adding to the uncertainty, California courts 

have held that charter schools are public entities for some purposes (for example, for 

receiving public monies) but are private entities for other purposes (such as for purposes 

of the Government Claims Act), and that charter school officials are equivalent to officers 

of public schools.   

In analyzing whether service on the board of a charter school is ethically 

permissible, the committee evaluated relevant case law and considered whether such 

service is a governmental position or public office and therefore prohibited by canon 

4C(2) or whether it constitutes service on the board of an educational nonprofit 

organization that is permitted by canon 4C(3)(b).  The committee also examined article 

VI, section 17 of the California Constitution, which provides that a judge is “ineligible 

for public employment or public office” and that “[a]cceptance of [a] public office is a 

resignation from the office of judge.” 

Because the law is unsettled on the question of whether a charter school board 

member holds a “governmental position” as that term is used in the canon, or a “public 

office” as that term is used in the Constitution, and because the Constitution absolutely 

proscribes a judicial officer from holding public office, a judge runs the risk of automatic 

resignation from judicial office if he or she serves on a charter school board.  The 
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committee therefore advises that a judge not serve on a charter school board. 2  Based on 

the committee’s recommendation, the committee does not address whether service on a 

charter school board may also cast doubt on the judge’s capacity to act impartially, 

interfere with the proper performance of judicial duties, or lead to frequent 

disqualification as prohibited by canon 4A, or whether such service may also create an 

appearance of impropriety prohibited by canon 2.   

III. Authorities 

A. Canons 

 

Canon 2:  “A judge shall avoid impropriety and the appearance of impropriety 

in all of the judge’s activities.” 

 

Canon 4A:  “A judge shall conduct all of the judge’s extrajudicial activities so 

that they do not [¶] (1) cast reasonable doubt on the judge’s capacity to act impartially, 

                                              
2  This conclusion does not necessarily prohibit retired judges in the assigned judges 

program (AJP) from serving as members of a charter school board.  Canon 6B provides 

that a retired judge who “has received an acknowledgement of participation in the 

Assigned Judges Program shall comply with all provisions of this code, except for” canon 

4C(2) and canon 4E.  Moreover, article VI, section 17 of the California Constitution 

“applies only to sitting judges and not to persons who have resigned or retired from a 

judicial office” and, therefore, retired judges are not prohibited from holding other public 

office or engaging in other public employment.  (Gilbert v. Chiang (2014) 227 

Cal.App.4th 537, 540-41.) The Chief Justice, however, has sole discretion to determine 

the eligibility of retired judges for service in the AJP.  (Cal. Const., art. VI, § 6, subd. (e) 

[the Chief Justice has authority to assign consenting retired judges to any court]; Judicial 

Council of Cal., AJP Handbook: Standards and Guidelines for Judicial Assignments 

(Apr. 2016) p. 1 (AJP Handbook) [adopted by the Chief Justice in the exercise of 

constitutional authority to make assignments through the AJP].)  The current AJP 

standards and guidelines do not expressly preclude appointment to a nonelected 

governmental position, but they do prohibit a judge from seeking or accepting elected or 

political office.  (AJP Handbook, at pp. 5-7.)  The AJP standards and guidelines also 

provide that the Chief Justice’s discretion regarding assignment-based decisions is not 

limited by the AJP Standards and Guidelines, nor do the AJP standards and guidelines 

necessarily encompass all of the factors upon which the Chief Justice may base such 

decisions.  (AJP Handbook, at p. 1.) 
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[¶] (2) demean the judicial office, [¶] (3) interfere with the proper performance of judicial 

duties, or [¶]  (4) lead to frequent disqualification of the judge.” 

 

Canon 4C(2):  “A judge shall not accept appointment to a governmental 

committee or commission or other governmental position that is concerned with issues of 

fact or policy on matters other than the improvement of the law, the legal system, or the 

administration of justice. . . .” 

 

Advisory Committee commentary following canon 4C(2):  “The appropriateness 

of accepting extrajudicial assignments must be assessed in light of the demands on 

judicial resources and the need to protect the courts from involvement in extrajudicial 

matters that may prove to be controversial. Judges shall not accept governmental 

appointments that are likely to interfere with the effectiveness and independence of the 

judiciary, or that constitute a public office within the meaning of article VI, section 17 of 

the California Constitution. 

 

“Canon 4C(2) does not govern a judge’s service in a nongovernmental position.  

See Canon 4C(3) permitting service by a judge with organizations devoted to the 

improvement of the law, the legal system, or the administration of justice and with 

educational, religious, charitable, service, or civic organizations not conducted for 

profit. For example, service on the board of a public educational institution, other than a 

law school, would be prohibited under Canon 4C(2), but service on the board of a public 

law school or any private educational institution would generally be permitted under 

Canon 4C(3).” 

 

Canon 4C(3)(a):  “[A] judge may serve as an officer, director, trustee, or nonlegal 

advisor of an organization or governmental agency devoted to the improvement of the 

law, the legal system, or the administration of justice provided that such position does not 

constitute a public office within the meaning of article VI, section 17 of the California 

Constitution . . . .” 

 

Canon 4C(3)(b):  “[A] judge may serve as an officer, director, trustee, or nonlegal 

advisor of an educational, religious, charitable, service, or civic organization not 

conducted for profit . . . .” 

 

 Advisory Committee commentary following canon 4C(3):  “Canon 4C(3) does 

not apply to a judge's service in a governmental position unconnected with the 

improvement of the law, the legal system, or the administration of justice.  See Canon 

4C(2).” 
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 Canon 4C(3)(c):   “[A] judge shall not serve as an officer, director, trustee, or 

nonlegal advisor if it is likely that the organization [¶] (i) will be engaged in judicial 

proceedings that would ordinarily come before the judge, or [¶] (ii) will be engaged 

frequently in adversary proceedings in the court of which the judge in a member or in any 

court subject to the appellate jurisdiction of the court of which the judge is a member.” 

 

B. Other Authorities 

California Constitution, article VI, sections 6 and 17 

 

California Charter Schools Act (Ed. Code, § 47600 et seq.) 

 

Abbott v. McNutt (1933) 218 Cal. 225 

 

California School Bds. Assn. v. State Bd. of Education (2010) 186 Cal.App.4th 

1298 

 

Ghafur v. Bernstein (2005) 131 Cal.App.4th 1230 

 

Gilbert v. Chiang (2014) 227 Cal.App.4th 537, 550 

 

Knapp v. Palisades Charter High School (2007) 146 Cal.App.4th 708 

 

Lungren v. Davis (1991) 234 Cal.App.3d 806 

 

Wells v. One2One Learning Foundation (2006) 39 Cal.4th 1164 

 

Wilson v. State Board of Education (1999) 75 Cal.App.4th 1125, 1139 

 

Caviness v. Horizon Cmty. Learning Ctr., Inc. (9th Cir. 2010) 590 F.3d 

806 

 

Doe ex rel. Kristen D. v. Willits Unified School Dist. (N.D.Cal., Mar. 8, 2010, No. 

C 09-03655 JSW) 2010 WL 890158 

 

Sufi v. Leadership High School (N.D.Cal. 2013) 2013 U.S.Dist.Lexis 92432, 

[2013 WL 3339441] 

 

Judicial Council of Cal., AJP Handbook: Standards and Guidelines for Judicial 

Assignments (Apr. 2016) 

 

67 Ops.Cal.Atty.Gen. 385 (1984) 
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Rothman, California Judicial Conduct Handbook (3d ed. 2007) sections 10.01, 

10.02, 10.31, 10.36, 10.38 

 

California Judges Association, Formal Opinion Nos. 31, 46, 61 

 

California Judges Association, Judicial Ethics Update (1989) 

 

Arizona Supreme Court Judicial Ethics Advisory Committee, Advisory Opinion 

96-05  

 

Colorado Judicial Ethics Advisory Board, Advisory Opinion 2007-02 

 

Connecticut Committee on Judicial Ethics, Informal Opinion 2015-22 

 

Delaware Judicial Ethics Advisory Committee, Advisory Opinion 2001-2 

 

Florida Judicial Ethics Advisory Committee, Judicial Ethics Opinion 2016-01 

 

New York Advisory Committee on Judicial Ethics, Advisory Opinion 11-44 

 

South Carolina Advisory Committee on Standards of Judicial Conduct, Advisory 

Opinion 16-2002 

 

IV. Discussion  

A. Restrictions on Extrajudicial Activities  

The California Code of Judicial Ethics governs the ethical conduct of judges both 

on and off the bench.  Off the bench, community activity by a judge is encouraged, 

subject to limitations that minimize the risk of conflict with a judge’s judicial obligations.  

(Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007) § 10.02, p. 525 (Rothman) 

[“Although community activity is encouraged and considered a judicial duty, there are 

limitations that judges must know.”].)  While all extrajudicial activities must comply with 

the entirety of the code, canon 4 provides specific guidance to judges regarding 

extrajudicial conduct.  In general, canon 4 requires a judge to conduct all of the judge’s 

extrajudicial activities in a manner that does not cast reasonable doubt on the judge’s 

capacity to act impartially, demean the judicial office, interfere with the proper 
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performance of judicial duties, or lead to frequent disqualification of the judge.  (Canon 

4A.) 

Canon 4C(2) explicitly prohibits a judge from accepting “appointment to a 

governmental committee or commission or other governmental position that is concerned 

with issues of fact or policy on matters other than the improvement of the law, the legal 

system, or the administration of justice.”  Stating the inverse, canon 4C(3)(a) permits 

service within an “organization or governmental agency devoted to the improvement of 

the law, the legal system, or the administration of justice provided that such position does 

not constitute a public office within the meaning of article VI, section 17 of the California 

Constitution.”  Public educational institutions are governmental bodies.  (See Wells v. 

One2One Learning Foundation (2006) 39 Cal.4th 1164, 1190 (Wells) [a public school 

district cannot be sued under the California False Claims Act as the statute does not 

include governmental entities]; Advisory Com. com. foll. canon 4C(2); Cal. Judges 

Assoc., Judicial Ethics Update (1989) pp. 2-3 [a judge may not serve on a school board]; 

Rothman, supra, § 10.31, pp. 541-42 [“Membership on a public school board of 

education or a committee of same does not relate to the law, legal system, or 

administration of justice and, therefore, would be improper.”].)   

Canon 4C(3)(b), however, allows for a judge to “serve as an officer, director, 

trustee, or nonlegal advisor of an educational, religious, charitable, service, or civic 

organization not conducted for profit,” so long as such service complies with the 

remainder of the code.  Specifically, a judge is further restricted from serving “as an 

officer, director, or nonlegal advisor if it is likely that the organization [¶] (i) will be 

engaged in judicial proceedings that would ordinarily come before the judge, or [¶] (ii) 

will be engaged frequently in adversary proceedings in the court of which the judge is a 

member or in any court subject to the appellate jurisdiction of the court of which the 

judge is a member.”  (Canon 4C(3)(c).)  Even if an extrajudicial assignment is 

permissible, “[t]he appropriateness of accepting extrajudicial assignments must be 

assessed in light of the demands on judicial resources and the need to protect the courts 
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from involvement in extrajudicial matters that may prove to be controversial.”  (Advisory 

Com. com. foll. canon 4C(2).) 

To summarize, canon 4C permits a judge to be a member of the board of a private 

educational institution and prohibits service on a public school board.  Assuming 

compliance with the remainder of the code, a judge’s ability to serve on a charter school 

board depends on whether such service constitutes a governmental committee or 

commission or other governmental position, i.e., whether canon 4C(2) or canon 4C(3)(b) 

applies.  In deciding whether service on a charter school board is a governmental 

position, a judge must look to California’s distinct legal framework regarding charter 

schools, examine the differences between traditional public schools and charter schools, 

and evaluate the instances in which charter schools are determined to be more akin to 

private or public institutions.  

 

B. Charter Schools  

a. Background 

Through enactment of the Charter Schools Act of 1992 (Charter Schools Act) (Ed. 

Code, § 47600 et seq.), the Legislature intended “to improve learning; create learning 

opportunities, especially for those who are academically low-achieving; encourage 

innovative teaching methods; create new opportunities for teachers; provide parents and 

students expanded choices in the types of educational opportunities available; hold the 

charter schools accountable for meeting quantifiable outcomes; and provide ‘vigorous 

competition within the public school system to stimulate continual improvements in all 

public schools.’”  (California School Bds. Assn. v. State Bd. of Education (2010) 186 

Cal.App.4th 1298, 1306, citing Ed. Code, § 47601.)  In furtherance of these goals, charter 

schools are, for the most part, permitted to be autonomous.  They operate independently 

from the existing school district structure and are “given substantial freedom to achieve 

academic results free of interference by the public educational bureaucracy.  The sole 

relationship between the charter school operators and the chartering districts in this case 
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is through the charters governing the schools’ operation.”  (Wells, supra, 39 Cal.4th at p. 

1201.)  A charter school may operate as a nonprofit benefit corporation, and such 

nonprofit’s board of directors makes decisions that are specific only to the nonprofit 

organization and its charter school or schools.  (Ed. Code, § 47604, subd. (a).) 

Despite their independence, however, charter schools are subject to some of the 

same restrictions imposed on their traditional public school counterparts as well as 

oversight by the chartering authority.  The school district that grants a charter is entitled 

to one representative on the board of directors of the charter school.  (Ed. Code, § 47604, 

subd. (b).)  They are also subject to, among other traditional public school requirements, 

a minimum number of school days and instructional minutes (id., § 47612, subd. (d)(3)-

(4)), teacher credential requirements equivalent to those of other public schools (id., § 

47605, subd. (l)), free tuition, and a prohibition on discrimination against students who 

wish to attend the school (id., § 47605, subd. (d)(1)).  Absent these and a few other 

requirements, however, charter schools and their operators are “exempt from the laws 

governing school districts.”  (Id., § 47610; see Wells, supra, 39 Cal.4th at p. 1201.)  

b. Charter Schools Are Public Schools and Charter School Officials 

Are Officers of Public Schools  

Perhaps due to the hybrid structure of charter schools, which “in some respects 

blur[s] the distinction between public and private schools” (Ghafur v. Bernstein (2005) 

131 Cal.App.4th 1230, 1239 (Ghafur)), it is unresolved whether a charter school is a 

public or private entity for all purposes.  To allow for public funding, the Legislature has 

declared that charter schools are part of the public school system pursuant to article IX of 

the California Constitution.  (Ed. Code, § 47615.)  In Wilson v. State Board of Education, 

(1999) 75 Cal.App.4th 1125, the First District Court of Appeal examined the 

constitutionality of the Charter Schools Act and found that charter schools are within the 

mandatory state system of common schools and permissibly funded by public money.  

(Id. at pp. 1137-1141.)  To establish that charter schools are constitutionally permissible, 

the court determined that charter schools are public schools, charter schools are under the 
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exclusive control of the officers of public schools, and “charter school officials are 

officers of public schools to the same extent as members of other boards of education of 

public school districts.”  (Id. at pp. 1139-1141.)  Moreover, each charter school is deemed 

to be its own school district for purposes of statutory and constitutional funding 

allocations.  (Id. at p. 1141; Ed. Code, § 47612, subd. (c).) 

Applying the same logic used to find that charter school officials are akin to 

traditional public school officials, the First District Court of Appeal has determined that a 

former charter school superintendent was a public official for defamation purposes.  The 

court first concluded that a traditional public school superintendent, though unelected, is 

a public official because the head of a school district has “substantial responsibilities in 

the operation of the [school] system” and the public has “a substantial interest in the 

qualifications and performance of the person appointed as its superintendent.”  (Ghafur, 

supra, 131 Cal.App.4th at p. 1238, citation omitted.)       

Examining whether the same reasoning applied to a charter school superintendent, 

the court concluded that to differentiate the public official status of a public school 

superintendent from that of a charter school superintendent would “overlook ‘the intent 

of the Legislature that charter schools are and should become an integral part of the 

California educational system’ (Ed. Code, § 47605, subd. (b)).” (Ghafur, supra, 131 

Cal.App.4th at p. 1240.)  Charter schools are public schools, and the positions of charter 

school superintendent and charter school board member are of equal public concern and 

importance as those of their traditional public school counterparts.  Charter school 

superintendents retain “substantial responsibility for or control over the conduct of 

governmental affairs.”  (Ibid., quoting Rosenblatt v. Baer (1966) 383 U.S. 75, 85.)  

Therefore, at least for defamation purposes, the Ghafur court held that charter school 

board members and superintendents are equivalent to traditional public school board 

members and superintendents. 
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c. Charter Schools Are Both Public and Private Entities 

Charter schools are not consistently treated as public or private entities for liability 

or immunity purposes.  In some instances, charter schools have been determined to be 

arms of the state to establish immunity.  (Doe ex rel. Kristen D. v. Willits Unified School 

Dist. (N.D.Cal., Mar. 8, 2010, No. C 09-03655 JSW) 2010 WL 890158 [charter schools 

are arms of the state for 11th Amend. immunity purposes].)  In other instances, however, 

charter schools have been distinguished from public schools in determining liability. 

In Wells, the Supreme Court held that, although “charter schools are deemed part 

of the system of public schools for purposes of academics and state funding eligibility, 

and are subject to some oversight by public school officials [citation], the charter schools 

here are operated, not by the public school system, but by distinct outside entities.”  

(Wells, supra, 39 Cal.4th. at pp. 1200-1201.)  Therefore, based on their private operation, 

the court determined that charter schools were not considered local public entities for 

purposes of the Government Claims Act.  (Id. at p. 1214; see also Knapp v. Palisades 

Charter High School (2007) 146 Cal.App.4th 708, 717 [following Wells and concluding 

that the plaintiff was not required to present written claims to the charter school under the 

Government Claims Act before filing sexual harassment and tort claims].)  The court 

further concluded that although traditional public school districts are not persons subject 

to suit under the California False Claims Act and the unfair competition law, charter 

schools and their operators are not public or governmental entities and not exempt from 

these laws “merely because such schools are deemed part of the public schools system.”  

(Wells, supra, 39 Cal.4th at p. 1164; see id. at pp. 1179, 1202, 1204; see also Sufi v. 

Leadership High School (N.D.Cal., July 1, 2013, No. C-13-01598(EDL)) 2013 WL 

3339441, at *8 [2013 U.S.Dist.Lexis 92432] [a charter school is not a state actor for 

purposes of 42 U.S.C. § 1983] (Sufi); Caviness v. Horizon Community Learning Center, 

Inc. (9th Cir. 2010) 590 F.3d 806, 812-814 (Caviness) [an Ariz. charter school is acting 

as a private actor in connection with employment decisions and not a state actor for 

purposes of 42 U.S.C. § 1983].) 
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As evidenced by the case law, a charter school can be considered a public or 

private entity depending upon the issue.  (Caviness, supra, 590 F.3d at pp. 812-813 [“an 

entity may be a State actor for some purposes but not for others”].)  Nothing affirmatively 

resolves whether service on a nonprofit charter school board is a governmental position 

for the purpose of judicial ethics.  However, the decisions of a charter school board and a 

traditional public school board have substantially similar impacts, affecting the operation 

of the local school system and playing significant roles in local communities.  (See 

Ghafur, supra, 131 Cal.App.4th at pp. 1238-1239.)  The committee advises that based on 

the case law and the substantially similar impact that decisions of either a charter school 

board or a traditional school board have on a community, service on a local charter 

school board would likely be considered a governmental position.   

 

d. Other State Advisory Opinions on Charter School Board Service 

Judicial ethics advisory bodies in other jurisdictions are also divided on whether 

service on a charter school board constitutes a governmental position prohibited by the 

canons, supporting the committee’s recommendation not to accept a charter school board 

position.  Some states with similar canons, constitutional prohibitions on holding dual 

offices, and charter school laws as in California advise that a judge may not serve on the 

board of a charter school.  The New York Advisory Committee on Judicial Ethics advises 

that a judge may not serve on the board of a charter school because, like public schools, a 

charter school may “generate quasi-political and highly controversial issues that could 

interfere with a judge’s judicial duties and compromise his/her appearance of 

impartiality.” 3  (N.Y. Jud. Advisory Com. Jud. Ethics, Op. 11-44.)  The New York 

                                              
3  In New York, charter schools are also deemed public schools (N.Y. Educ. Law § 

2853, subd. (1)(c)-(d)), and judicial officers are prohibited from simultaneously holding 

any other public office, absent limited exceptions (N.Y. Const., art. VI, § 20).  Like the 

California canon, New York’s canon 4 prohibits a judge from accepting appointment to a 

governmental committee, commission, or other governmental position that is not 

concerned with the improvement of the law, the legal system, or the administration of 

justice, but permits service as an officer, director, trustee, or nonlegal advisory of an 
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committee found “no reason to distinguish between service on a public school board and 

a public charter school board.” (Ibid.)  Similarly, a Florida Judicial Ethics Advisory 

Committee opinion advises simply that because in Florida, charter schools are part of the 

state’s program on public education and all charter schools in the state are public schools, 

such service is prohibited.  (Fla. Jud. Ethics Advisory Com., Opn. 2016-01.) 

Other states have advised that service on a charter school board is permitted under 

the state’s canons.  The Arizona Supreme Court Judicial Ethics Advisory Committee, 

also with substantially similar canons, constitutional prohibitions on holding dual offices, 

and charter school laws, has determined that service on a charter school board is not a 

governmental position and is therefore permitted, subject to the other provisions within 

the canons.  (See Ariz. Const., art. VI, § 28; Ariz. Supreme Ct. Rules, Judicial Ethics, 

rules 3.4, 3.7(A)(6); Sufi, supra, 2013U.S.Dist.Lexis 92432 [2013 WL 3339441] 

[comparing Ariz. and Cal. charter schools and finding that the two states have 

substantially similar charter school laws].)  The Arizona committee has determined that, 

based on the purpose of the canon and the differences between charter schools and public 

schools and service on a local school board and a charter school board, “[m]embership on 

the board of directors of a non-profit corporation that operates a charter school is not a 

governmental position.”  (Ariz. Jud. Ethics Advisory com., Op. 96-5, p. 1.)  Other states 

have reached similar conclusions.  (See Conn. Com. on Jud. Ethics, Opn. 2015-22 

[judicial officer may serve on the board of a nonprofit that consists of four public charter 

schools so long as the judge meets nine conditions within the canons]; Del. Jud. Ethics 

Advisory Com., Opn. 2001-2 [judge may serve as a board member for a military 

academy operated as a charter school after assuming that although publicly funded, the 

charter school would not be considered a governmental committee or commission]; Colo. 

                                              

educational organization not conducted for profit.  (N.Y. State Rules of the Unified Court 

System, Rules of the Chief Admin. Judge, § 100.4(C)(2)(a), 100.4(C)(3).) 
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Jud. Ethics Advisory Bd., Op. 2007-02 [board of directors of a nonprofit public charter 

school is not a governmental organization and service on a charter school board in a 

different county and different judicial district was not prohibited]; S.C. Advisory Com. 

on Standards Jud. Conduct, Opn. 16-2002 [judge may accept appointment to serve on a 

charter school board in a county not served by the judge].)  Significantly, however, none 

of these opinions address or resolve the concerns regarding dual offices, such as the 

prohibition within article VI, section 17 of the California Constitution and the potential 

for automatic resignation from judicial office if service on a charter school board is 

deemed a public office. 

 

C. Prohibition on Holding Dual Offices 

 In addition to the restrictions within the code, service in a governmental position 

may also be prohibited by the California Constitution.  Article VI, section 17, provides 

that a judge “is ineligible for public employment or public office other than judicial 

employment or judicial office.”  (Cal. Const., art. VI, § 17.)  Most significantly, the 

acceptance of a public office “is a resignation from the office of judge.”  (Ibid.)  

Therefore, “[a]fter taking judicial office, a judge must be cautious in undertaking or 

accepting appointment to any local, county or state government position, board, agency 

or commission without first making sure that the position is not a ‘public employment or 

public office other than judicial employment or judicial office.’”  (Rothman, supra, § 

10.01, pp. 524-525.) 

 Article VI, section 17 is “intended to exclude judicial officers from such activities 

as may tend to militate against the free, disinterested and impartial exercise of their 

judicial functions.”  (Abbott v. McNutt (1933) 218 Cal. 225, 229 [judges are prohibited 

from serving on a qualification board formed to submit a list of qualified candidates to 

the board of supervisors for a county manager position]; see also 67 Ops.Cal.Atty.Gen. 

385 (1984).)  Specifically, it is intended “conserve the time of the judges for the 

performance of their work, and to save them from the entanglements, at times the partisan 

suspicions, so often the result of other and conflicting duties.”  (Abbott, supra, 218 Cal. at 
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p. 229, quoting In re Richardson (1928) 247 N.Y. 401, 420.)  The prohibition creates a 

distinct separation of the judiciary from the rest of the government, protecting the 

independence and impartiality of the judicial branch.  (Gilbert v. Chiang, supra, 227 

Cal.App.4th 537, 550; Lungren v. Davis (1991) 234 Cal.App.3d 806, 819.)  These goals 

are closely aligned with the limitations on extrajudicial activities within the code. 

Like the code, article VI, section 17 fails to define the term public employment or 

public office.  It is, however, widely accepted that public school board members are 

public officials.  (Cal. Const., art. VI, § 17; Ghafur, supra, 131 Cal.App.4th at p. 1238; 

Rothman, supra, § 10.01, p. 524.)  It is less certain whether service on a charter school 

board is “public employment or public office” within article VI, section 17 of the 

California Constitution.  (Rothman, supra, § 10.31, pp. 541-42 [“Memberships on boards 

of, or leadership positions in connection with, public educational institutions are 

governmental activities not related to the law, legal system, and administration of justice, 

and may amount to public employment or holding public office”].)  If so, a judge is 

constitutionally ineligible for a charter school board position unless he or she resigns 

from judicial office.  To accept a public office would result in automatic resignation from 

judicial office.   

V. Conclusions 

Judges are prohibited from serving in a governmental position that is not 

concerned with the improvement of the law, the legal system, or the administration of 

justice.  (Canon 4C(2).)  A judge may serve as an officer, director, trustee, or nonlegal 

advisor of an educational organization not conducted for profit, so long as such service 

does not violate any other provisions within the canons.  (Canon 4C(3)(b).)  The 

committee believes that charter schools blur the distinction between governmental 

entities and nonprofit organizations, and service on a charter school board may constitute 

a violation of canon 4C(2), or implicate the constitutional provision prohibiting a judicial 

officer from holding public office. 
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The case law regarding whether service on a charter school board is a 

governmental position and therefore prohibited by canon 4C(2), or is a public office and 

therefore prohibited by the Constitution, is unsettled.  Given the grave risk of automatic 

resignation from judicial office upon acceptance of a charter school board position, if 

such a position is ultimately found to be a public office, the committee advises against 

service on a charter school board. 

 

 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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PROVIDING EDUCATIONAL PRESENTATIONS AT SPECIALTY BAR 

EVENTS 

 

I. Questions Presented 

 The Committee on Judicial Ethics Opinions has been asked to provide an opinion 

on the following questions: 

 May a judge make educational presentations to specialty bar associations 

whose members primarily represent a particular class of litigants on one side in 

cases before the courts, such as district attorneys, public defenders, or attorneys in 

private civil practice representing plaintiffs or defendants? 

 What responsibility should a judge exercise over the program and 

promotional materials describing the judge's involvement? 
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II. Summary of Conclusions 

Canon 4B of the California Code of Judicial Ethics1 permits judges to speak about 

and teach legal subject matters, subject to the requirements of the code.  The Advisory 

Committee commentary explains that this permits a judge to speak and teach through bar 

associations, so long as the other canons are observed.  (Advisory Com. com., Cal. Code 

Jud. Ethics, foll. canon 4B.) 

It is the committee’s opinion that a judge may give an educational presentation to 

a specialty bar association, but must avoid bias or the appearance of bias towards the 

association’s members who may represent a particular class of clients, engage in a 

particular practice area, or reflect a particular group of people.  (Canons 2, 2A, 4A(1).)  A 

judge must also avoid creating an appearance that the specialty bar association is in a 

special position to influence the judge towards its members or causes.  (Canon 2B.) 

A judge must be equally available to give educational presentations to audiences 

with opposing interests or viewpoints.  The judge should also evaluate whether the 

frequency of presentations before a particular specialty bar association or type of 

association would create an appearance of bias.  The content of the presentation must be 

neutral, presented from a judicial perspective, and avoid coaching or providing a tactical 

advantage to the audience.  Discussing proper procedures, trial and appellate techniques, 

and black-letter law is acceptable; coaching to the advantage of one side, such as how to 

select a jury that will favor plaintiffs or defendants, is not.  The presentation cannot 

include statements that may cast doubt on the judge’s capacity to act impartially.  A 

presentation is sufficiently neutral if the judge can give the same presentation to specialty 

bar associations with members that represent opposing or competing interests or parties.  

Promotional materials related to an educational presentation, including the title of 

the presentation, may identify a judge by judicial title and must accurately reflect the 

neutral and educational nature of the presentation.  (Advisory Com. com. foll. canon 4B.)  

                                              
1 All further references to canons and to Advisory Committee commentary are to 

the California Code of Judicial Ethics unless otherwise indicated. 



 

3 

The promotional materials and title of the presentation cannot create an appearance of 

bias, lend the prestige of judicial office to advance the interests of the specialty bar 

association, convey that the specialty bar association or its audience is in a special 

position to influence the judge, or otherwise violate the canons.  (Id.; canons 2A and 2B.)  

The committee advises that a judge should request to review promotional materials in 

advance to ensure that the materials conform to the canons.  If the judge is aware that the 

materials do not adhere to the canons, the judge has a duty to take corrective action, 

which may include giving an oral disclaimer at the time of the presentation. 

 

III. Authorities 

A. Applicable Canons 

 Canon 2:  “A judge shall avoid impropriety and the appearance of impropriety in 

all of the judge’s activities.” 

 

Canon 2A:  “A judge shall respect and comply with the law and shall act at all 

times in a manner that promotes public confidence in the integrity and impartiality of the 

judiciary.  A judge shall not make statements, whether public or nonpublic, that commit 

the judge with respect to cases, controversies, or issues that are likely to come before the 

courts or that are inconsistent with the impartial performance of the adjudicative duties of 

judicial office.” 

 

 Advisory Committee commentary following canon 2A:  “A judge must avoid all 

impropriety and appearance of impropriety. . . . [¶]  The test for the appearance of 

impropriety is whether a person aware of the facts might reasonably entertain a doubt 

that the judge would be able to act with integrity, impartiality, and competence. . . . [¶] 

As to judges making statements that commit the judge with respect to cases, 

controversies, or issues that are likely to come before the courts, see Canon 3B(9) and its 

commentary concerning comments about a pending proceeding.” 

  

 Canon 2B(1):  “A judge shall not allow . . . social . . . or other relationships to 

influence the judge’s judicial conduct or judgment, nor shall a judge convey or permit 

others to convey the impression that any individual is in a special position to influence 

the judge.” 
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 Canon 2B(2):  “A judge shall not lend the prestige of judicial office or use the 

judicial title in any manner, including any oral or written communication, to advance the 

pecuniary or personal interests of the judge or others. . . .” 

 

Canon 3B(9):  “A judge shall not make any public comment about a pending or 

impending proceeding in any court, and shall not make any nonpublic comment that 

might substantially interfere with a fair trial or hearing. . . . Other than cases in which the 

judge has personally participated, this canon does not prohibit judges from discussing, in 

legal education programs and materials, cases and issues pending in appellate courts.  

This educational exemption does not apply to cases over which the judge has presided or 

to comments or discussions that might interfere with a fair hearing of the case.” 

 

Canon 4:  “A judge shall so conduct the judge’s quasi-judicial and extrajudicial 

activities as to minimize the risk of conflict with judicial obligations.” 

  

Canon 4A:  “A judge shall conduct all of the judge’s extrajudicial activities so that 

they do not [¶] (1) cast reasonable doubt on the judge’s capacity to act impartially, [¶] (2) 

demean the judicial office, [¶] (3) interfere with the proper performance of judicial duties, 

or [¶] (4) lead to frequent disqualification of the judge.” 

 

 Canon 4B:  “A judge may speak, write, lecture, teach, and participate in activities 

concerning legal and nonlegal subject matters, subject to the requirements of this code.”    

 

 Advisory Committee commentary following canon 4B:  “As a judicial officer and 

person specially learned in the law, a judge is in a unique position to contribute to the 

improvement of the law, the legal system, and the administration of justice, including 

revision of substantive and procedural law and improvement of criminal and juvenile 

justice.  To the extent that time permits, a judge may do so, either independently or 

through a bar or judicial association or other group dedicated to the improvement of the 

law.  It may be necessary to promote legal education programs and materials by 

identifying authors and speakers by judicial title.  This is permissible, provided such use 

of the judicial title does not contravene Canons 2A and 2B.” 

 B. Other Authorities 

California Code of Civil Procedure, section 170.1, subdivision (a)(6)(iii). 

 

Wechsler v. Superior Court (2014) 224 Cal.App.4th 384. 

 

 Attending Political Fundraising or Endorsement Events, CJEO Formal Opn. No. 

2016-008 (2016). 

 

Judicial Comment at Public Hearings, CJEO Formal Opn. No. 2014-006 (2014). 
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 Rothman et al., Cal. Judicial Conduct Handbook (4th ed. 2017) §§ 5:35, 6:38, 

9:20, 10:16. 

 

Cal. Judges Assn., Jud. Ethics Com., Opn. No. 47 (1997). 

 

D.C. Advisory Com. on Jud. Conduct, Advisory Opn. No. 4 (1994) 

 

IV. Discussion  

A.  Educational Presentations at Specialty Bar Events 

Recognizing a judge’s unique education and experience, canon 4B permits judges 

to speak about and teach legal subject matters, subject to the requirements of the code.  

(Canon 4B; Advisory Com. com. foll. canon 4B [judicial officers are specially learned in 

the law and in a unique position to contribute to its improvement].)  The Advisory 

Committee commentary also recognizes that canon 4B permits a judge to speak and teach 

through bar associations and other groups dedicated to the improvement of the law.  

(Advisory Com. com. foll. canon 4B.) 

Specialty bar associations commonly comprise attorneys who represent particular 

types of clients, engage in particular practice areas, or advocate for the interests of a 

specific group of people.  (Cal. Judges Assn., Opn. No. 47, supra, p. 2 [specialty bar 

associations promote the interest of a limited segment of the bar]; D.C. Advisory Com. 

on Jud. Conduct, Advisory Opn. No. 4, supra, p. 1 [a blanket rule on judicial attendance 

at all specialty bar-related functions would be futile given the sheer number of 

organizations and the diverse missions and memberships of specialty bar associations].)  

There are stand-alone specialty bar associations and specialty bar associations that are a 

section of a larger bar association.  Some specialty bar associations promote neutral 

interests, such as women, minority, or solo and small firm associations, or promote 

particular practice areas, such as family law, trusts and estates, or intellectual property.  

(Cal. Judges Assn., Opn. No. 47, supra, p. 2.)  Other groups promote one-sided interests, 
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such as district attorney or public defender associations and plaintiff-oriented or defense-

oriented associations.  (Ibid.) 

There is a risk that a judge who gives an educational presentation to a specialty bar 

association might be perceived as advocating for or agreeing with the interests, views, 

goals, or agenda of the sponsoring organization, creating an appearance of bias or the 

impression that the group is in a special position to influence the judge.  The canons 

require that a judge avoid bias or an appearance of bias in all activities, both on and off 

the bench.  (Canons 2 [a judge shall avoid impropriety and the appearance of impropriety 

in all activities], 2A, 4 & 4A(1) [a judge shall act at all times in a manner that promotes 

impartiality and the appearance of impartiality], 2B(1) [a judge shall not convey or permit 

others to convey the impression that they are in a special position to influence the judge].)  

An appearance of bias is evaluated objectively: whether a reasonable member of the 

public, aware of the facts, would fairly entertain doubts that the judge is impartial.2  

(Advisory Com. com foll. canons 2 and 2A; Wechsler v. Superior Court (2014) 224 

Cal.App.4th 384, 391.) 

 

1. Audience at the Presentation 

The composition of the audience at a specialty bar association event does not 

prevent a judge from giving an educational presentation, so long as an appearance of bias 

or influence is not reasonably created by the circumstances.  In the committee’s opinion, 

presenting to a specialty bar association, by itself, does not constitute an endorsement of 

                                              
2 The canon 2A test for an appearance of impartiality in a judge’s professional and 

personal conduct is nearly identical to the test used for discretionary disqualification in 

specific matters before the judge.  (Advisory Com. com. foll. canons 2 and 2A [“the test 

for the appearance of impropriety is whether a person aware of the facts might reasonably 

entertain a doubt that the judge would be able to act with . . . impartiality”]; Code Civ. 

Proc., § 170.1, subd. (a)(6)(iii) [a judge shall be disqualified if for any reason “a person 

aware of the facts might reasonably entertain a doubt that the judge would be able to be 

impartial”].) 



 

7 

the organization or its interests, views, goals, or agenda that may create an appearance of 

bias. 

There may be an appearance of bias if a judge frequently or exclusively speaks 

before a particular specialty bar association or associations with similar interests.  For 

example, if a judge frequently gives presentations to public defender associations and 

never presents to prosecutorial associations, or vice versa, a reasonable person could 

conclude that the judge favors the group to which he or she frequently presents.  The 

committee does not believe that a judge must present equally to specialty bar associations 

on each side of an issue; however, a judge should evaluate whether the frequency that he 

or she presents to a particular specialty bar association or to associations with similar 

interests would cause a reasonable person aware of the facts to think the judge lacks 

impartiality.  To avoid an appearance of bias, a judge must be equally available to groups 

that represent opposing viewpoints.  (Rothman et al., Cal. Judicial Conduct Handbook 

(4th ed. 2017) §§ 6:38, 10:16, pp. 383, 685 (Rothman); Cal. Judges Assn., Opn. 47, 

supra, p. 2.)   

In the committee’s opinion, it is the content of the presentation, rather than the 

audience, that will ensure compliance with the code. 

 

2. Content of the Presentation 

Especially when speaking before an audience that promotes a particular interest or 

group, such as a specialty bar association, a judge must ensure that the content of the 

presentation does not create an appearance of bias.  (Canon 2A; Advisory Com. com. foll. 

canon 2A [a judge shall act at all times in a manner that promotes the impartiality of the 

judiciary and shall not make statements that are inconsistent with the impartial 

performance of the adjudicative duties of judicial office].)  To achieve a sufficiently 

neutral presentation that conforms to the canons, the committee advises that a 

presentation must be presented from a judicial perspective, avoid coaching or providing a 

tactical advantage to the audience, and avoid statements that might cast doubt on the 

judge’s capacity to act impartially.   
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A judge’s education and experience make him or her uniquely qualified to 

contribute to the improvement of the law.  (Advisory Com. com. foll. canon 4B [a judge 

is specially learned in the law and in a unique position to contribute to its improvement].)  

In Formal Opinion 2014-006, the committee advised that a judge’s unique experience and 

perspective as a judge make it valuable for a judge to share his or her expertise in the law 

and the justice system outside of the duties of their office.  (CJEO, Formal Opn. 2014-

006, supra, pp. 2, 5-6 [advising that a judge may appear at public hearings or consult with 

the other branches of government or public officials on matters concerning the law, the 

legal system, or the administration of justice].)   However, the committee advised that a 

judge’s comments or consultation with other branches of government should not include 

his or her experience as an attorney.  (Id. at p. 7.)  It is the committee’s opinion that when 

presenting to a specialty bar association, a judge may utilize his or her unique judicial 

perspective for the benefit of the audience and may also rely on his or her experience as 

an attorney.  The judge must ensure that when discussing prior attorney experience, the 

judge maintains neutrality and avoids indicating a bias, particularly if the judge is 

presenting to former colleagues or attorneys from the judge’s previous practice area.  

(Cal. Judges Assn., Opn. 47, supra, p. 2 [recommending a neutral posture and avoidance 

of any impression that the goals espoused by the organization are shared by the judge].)  

A neutral presentation includes matters of equal interest to both sides of a legal issue, and 

does not benefit one side of an issue over the other or include advocacy for one position 

or another on unsettled areas of the law.  (Rothman, supra, § 9:20, p. 602.) 

A judge’s presentation must also avoid coaching or providing strategic or tactical 

advantages that would benefit members of one specialty bar association to the 

disadvantage of members of another.  (Rothman, supra, § 10:16, p. 685 [a judge may be 

the keynote speaker at a statewide conference of district attorney investigators if the 

judge does not coach and the content does not cast doubt on the judge’s impartiality].)   A 

judge may discuss proper procedures, trial or appellate techniques, and lecture on black 

letter law.  It is also permissible to speak about best practices and provide tips to avoid 

common errors.  (Id. at p. 686.)  For example, a presenting justice may recommend to an 
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audience that an attorney should avoid filing a writ at 5:00 p.m. on a Friday, as such 

advice would be equally beneficial to audiences representing competing interests or 

parties.  A judge may also lecture on general voir dire procedures or give general advice 

on the best qualities of an expert witness, so long as that advice does not benefit one side 

over another.  It is improper, however, to lecture on how to select a jury that would favor 

either plaintiffs or defendants.  It is also improper to lecture on the ideal demeanor and 

testimony of a type of witness that favors a particular side, such as the proper use of 

police testimony in criminal cases, as it would give the appearance of coaching the 

audience and a reasonable person aware of this component of a presentation would doubt 

the impartiality of the judge.  (Id. at p. 685.) 

As guidance, if a judge is able to give the identical presentation to specialty bar 

associations with members that represent opposing or competing interests or parties, the 

presentation is likely sufficiently neutral, avoids creating an appearance of bias, and 

complies with the canons. 

The committee further advises that a presentation cannot indicate the judge’s 

leanings, biases, or demonstrate a prejudgment of certain matters.  Such statements could 

cast doubt on the judge’s capacity to act impartially in pending or future proceedings.  

(Canons 2A, 4A; Rothman, supra, § 10:16, p. 686.) 

Finally, a judge may discuss cases and issues pending in appellate courts as long 

as the judge did not preside over the case, the comments or discussions do not interfere 

with a fair hearing of the case, and the discussions are limited to legal education 

programs and materials.  (Canon 3B(9); Rothman, supra, § 5:35, p. 308 [the combined 

effect of canon 3B(9) and canon 4B permits a judge to comment on cases and issues 

pending in a higher court, but only in the legal education context].)  As with the 

remainder of the presentation, when commenting on pending cases, a judge should be 

careful to avoid any conduct that creates an appearance of bias and any comments on 

pending matters should promote public confidence in the integrity and impartiality of the 

judiciary.  (Canons 2, 2A.) 
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B.  Promotional Materials 

The use of judicial title for the limited purpose of promoting an educational 

presentation is permitted if the materials accurately reflect the neutral and educational 

nature of the presentation.  (Advisory Com. com. foll. canon 4B.)  The use of judicial title 

in promotional materials for an educational presentation hosted by a specialty bar 

association, by its nature, advances the specialty bar association’s interest.  (Rothman, 

supra, § 9:20, p. 601.)  Even so, the Advisory Committee Commentary recognizes that it 

may be necessary for promotional materials to identify a judge by judicial title when 

promoting legal education programs that are permitted by canon 4B.  (Advisory Com. 

com. foll. canon 4B.)  The promotional materials must still comply with the canons, and a 

judge has a duty to ensure that the prestige of judicial office and judicial title are not used 

to advance the interests of the specialty bar association, other than to promote the event 

itself, or create an appearance of bias in favor of the specialty bar association.  (Canons 

2A [a judge shall act at all times in a manner that promotes the impartiality of the 

judiciary], 2B [a judge shall not lend the prestige of judicial office or use the judicial title 

to advance the interests of others and shall not permit others to convey the impression 

that they are in a special position to influence the judge], 4A [a judge’s extrajudicial 

activities cannot cast reasonable doubt on the judge’s capacity to act impartially].) 

If the judge is aware that the promotional materials create an appearance of bias, 

lend the prestige of judicial office to advance the interests of the specialty bar 

association, convey that the specialty bar association or its audience is in a special 

position to influence the judge, or otherwise violate the canons, then the judge has a duty 

to take corrective action.  (Canons 2A and 2B; Advisory Com. com. foll. canon 4B.)  If 

the title of the presentation suggests that the judge will provide coaching or a strategic or 

tactical advantage to the audience that would benefit members of one specialty bar 

association to the disadvantage of members of another, or the title otherwise creates an 

appearance of bias, the judge must also take corrective action.  Corrective action may 

include having the association reprint corrected materials to clarify the judge’s neutral 
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role or making a disclaimer at the beginning of the presentation if correction prior to the 

event is unfeasible.  (CJEO Formal Opn. 2016-008, supra, p. 20 [corrective action 

mandatory for impermissible use of judicial title in promotional materials for a political 

event]; Com.Jud.Performance, Advisory Letter 23, 1997 Annual Report, p. 22 [discipline 

imposed for failing to seek a retraction or otherwise correct an unauthorized endorsement 

of a candidate for nonjudicial office].)  Given this duty, the committee advises that a 

judge inform event organizers of ethical restrictions and request to review the 

promotional materials and title of the presentation in advance to ensure that the use of 

judicial title in the materials conforms to the canons and the materials to not create an 

appearance of bias.3  (CJEO Formal Opn. 2016-008, supra, p. 20 [advising event 

organizers of the judge’s ethical obligations and previewing promotional materials 

eliminates need to take corrective action if the materials violate the canons].)  

  

V. Conclusion  

 It is the committee’s opinion that a judge may give an educational presentation to 

a specialty bar association so long as the audience and content of the presentation do not 

create an appearance of bias or influence, or otherwise violate the canons.  An appearance 

of bias is eliminated when a judge is available to give educational presentations to groups 

with opposing interests or viewpoints and when the judge is able to make the same 

neutral presentation to various groups.  A judge should request to review in advance the 

title of the presentation and any promotional materials related to the presentation.  If the 

judge is aware the materials do not conform to the canons, the judge should take 

corrective action. 

 

 

                                              
3 If the judge requests to review the materials in advance, but does not receive them 

prior to the educational presentation and at the presentation discovers that the materials 

violate the canons, the judge should take corrective action, which may include an oral 

disclosure to the audience prior to the presentation. 
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 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns. (CJEO), Internal Operating Rules & Proc., rule 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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DISCLOSURE OF CAMPAIGN CONTRIBUTIONS IN TRIAL COURT 

ELECTIONS 

 

I. Question Presented 

The Committee on Judicial Ethics Opinions (CJEO) was asked for an opinion on a 

trial court judge’s disclosure obligations related to campaign contributions, including 

what prompts a judge’s disclosure obligations, what information the judge must disclose, 

how to properly make the disclosure, and when and for how long the judge must disclose 

relevant campaign contribution information. 

 

II. Summary of Conclusions 

Judges are required to maintain public confidence in judicial integrity and 

impartiality in their judicial duties and in all other activities, including judicial 

campaigns.  At the same time, judges may accept campaign contributions from parties, 

lawyers, and law offices or law firms who may appear before the judge in a matter.  To 

balance this tension, the California Code of Judicial Ethics and the Code of Civil 

http://www.judicialethicsopinions.ca.gov/
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Procedure set forth mandatory and discretionary campaign-related disqualification and 

disclosure obligations.   

This opinion focuses on a judge’s campaign-related disclosure requirements, 

which are prompted by certain monetary contributions provided by a party, lawyer, or 

law office or firm that could cause a person to have reasonable doubts regarding the 

judge’s impartiality in the matter.  If a judge is required to make a disclosure, specific 

information regarding the campaign contribution and contributor must be conveyed on 

the record in a manner that avoids solicitation of additional campaign contributions, 

promotes transparency, and provides the parties and lawyers with easy access to the 

information.  This disclosure requirement begins one week from the judge’s receipt of his 

or her first campaign contribution and continues for a period of at least two years after the 

judge takes office.  The opinion also advises that other campaign-related assistance 

provided by a party, lawyer, or law office or firm, such as indirect monetary 

contributions, aggregate contributions from lawyers in one law office or firm, and roles in 

the judge’s campaign or relationships to the judge, may also create doubts regarding a 

judge’s impartiality in a matter and require disclosure. 

 

III. Authorities 

A. Applicable Canons1 

Canon 2A:  “A judge shall respect and comply with the law and shall act at all 
times in a manner that promotes public confidence in the integrity and impartiality of the 
judiciary.” 

Canon 3:  “A judge shall perform the duties of judicial office impartially, 
competently, and diligently.” 

Canon 3E(1):  “A judge shall disqualify himself or herself in any proceeding in 
which disqualification is required by law.” 

                                                 
 
1 All references to canons and to Advisory Committee commentary are to the California 
Code of Judicial Ethics unless otherwise indicated. 
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Canon 3E(2):  “In all trial court proceedings, a judge shall disclose on the record 
as follows: [¶] (a) Information relevant to disqualification [¶]A judge shall disclose 
information that is reasonably relevant to the question of disqualification under Code of 
Civil Procedure section 170.1, even if the judge believes there is no actual basis for 
disqualification. [¶] (b) Campaign contributions in trial court elections [¶] (i) Information 
required to be disclosed [¶] In any matter before a judge who is or was a candidate for 
judicial office in a trial court election, the judge shall disclose any contribution or loan of 
$100 or more from a party, individual lawyer, or law office or firm in that matter as 
required by this canon, even if the amount of the contribution or loan would not require 
disqualification. Such disclosure shall consist of the name of the contributor or lender, the 
amount of each contribution or loan, the cumulative amount of the contributor’s 
contributions or lender’s loans, and the date(s) of each contribution or loan. The judge 
shall make reasonable efforts to obtain current information regarding contributions or 
loans received by his or her campaign and shall disclose the required information on the 
record. [¶](ii) Manner of disclosure [¶] The judge shall ensure that the required 
information is conveyed on the record to the parties and lawyers appearing in the matter 
before the judge. The judge has discretion to select the manner of disclosure, but the 
manner used shall avoid the appearance that the judge is soliciting campaign 
contributions. [¶] (iii) Timing of disclosure [¶] Disclosure shall be made at the earliest 
reasonable opportunity after receiving each contribution or loan. The duty commences no 
later than one week after receipt of the first contribution or loan, and continues for a 
period of two years after the candidate takes the oath of office, or two years from the date 
of the contribution or loan, whichever event is later.” 

Advisory Committee commentary following canon 3E(2)(b):  “Code of Civil 
Procedure section 170.1, subdivision (a)(9)(C) requires a judge to ‘disclose any 
contribution from a party or lawyer in a matter that is before the court that is required to 
be reported under subdivision (f) of Section 84211 of the Government Code, even if the 
amount would not require disqualification under this paragraph.’ This statute further 
provides that the ‘manner of disclosure shall be the same as that provided in Canon 3E of 
the Code of Judicial Ethics.’ Canon 3E(2)(b) sets forth the information the judge must 
disclose, the manner for making such disclosure, and the timing thereof.  

“‘Contribution’ includes monetary and in-kind contributions. See Cal. Code Regs., 
tit. 2, § 18215, subd. (b)(3). See generally Government Code section 84211, subdivision 
(f).  

“Disclosure of campaign contributions is intended to provide parties and lawyers 
appearing before a judge during and after a judicial campaign with easy access to 
information about campaign contributions that may not require disqualification but could 
be relevant to the question of disqualification of the judge. The judge is responsible for 
ensuring that the disclosure is conveyed to the parties and lawyers appearing in the 
matter. The canon provides that the judge has discretion to select the manner of making 
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the disclosure. The appropriate manner of disclosure will depend on whether all of the 
parties and lawyers are present in court, whether it is more efficient or practicable given 
the court’s calendar to make a written disclosure, and other relevant circumstances that 
may affect the ability of the parties and lawyers to access the required information. The 
following alternatives for disclosure are non-exclusive. If all parties are present in court, 
the judge may conclude that the most effective and efficient manner of providing 
disclosure is to state orally the required information on the record in open court. In the 
alternative, again if all parties are present in court, a judge may determine that it is more 
appropriate to state orally on the record in open court that parties and lawyers may 
obtain the required information at an easily accessible location in the courthouse, and 
provide an opportunity for the parties and lawyers to review the available information. 
Another alternative, particularly if all or some parties are not present in court, is that the 
judge may disclose the campaign contribution in a written minute order or in the official 
court minutes and notify the parties and the lawyers of the written disclosure. See 
California Supreme Court Committee on Judicial Ethics Opinions, CJEO Formal 
Opinion No. 2013-002, pp. 7-8. If a party appearing in a matter before the judge is 
represented by a lawyer, it is sufficient to make the disclosure to the lawyer. 

“In addition to the disclosure obligations set forth in Canon 3E(2)(b), a judge 
must, pursuant to Canon 3E(2)(a), disclose on the record any other information that may 
be relevant to the question of disqualification. As examples, such an obligation may arise 
as a result of contributions or loans of which the judge is aware made by a party, lawyer, 
or law office or firm appearing before the judge to a third party in support of the judge or 
in opposition to the judge’s opponent; a party, lawyer, or law office or firm’s relationship 
to the judge or role in the campaign; or the aggregate contributions or loans from 
lawyers in one law office or firm. 

“Canon 3E(2)(b) does not eliminate the obligation of the judge to recuse himself 
or herself where the nature of the contribution or loan, the extent of the contributor’s or 
lender’s involvement in the judicial campaign, the relationship of the contributor or 
lender, or other circumstance requires recusal under Code of Civil Procedure section 
170.1, and particularly section 170.1, subdivision (a)(6)(A).” 

Canon 5:  “A judge or candidate for judicial office shall not engage in political or 
campaign activity that is inconsistent with the independence, integrity, or impartiality of 
the judiciary.” 

Canon 5B(4):  “In judicial elections, judges may solicit campaign contributions or 
endorsements for their own campaigns or for other judges and attorneys who are 
candidates for judicial office. Judges are permitted to solicit such contributions and 
endorsements from anyone, including attorneys and other judges, except that a judge 
shall not solicit campaign contributions or endorsements from California state court 
commissioners, referees, court-appointed arbitrators, hearing officers, and retired judges 
serving in the Assigned Judges Program, or from California state court personnel. In 
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soliciting campaign contributions or endorsements, a judge shall not use the prestige of 
judicial office in a manner that would reasonably be perceived as coercive. See Canons 1, 
2, 2A, and 2B.” 

Advisory Committee commentary following canon 5B(4):  “Although it is 
improper for a judge to receive a gift from an attorney subject to exceptions noted in 
Canon 4D(6), a judge’s campaign may receive attorney contributions.” 

B. Other Authorities2 

Code of Civil Procedure, sections 170.1, subdivision (a)(6)(A)-(B), (9)(A)-(D), 
170.9, subdivision (l)(4) 

Government Code, section 84211, subdivision (f) 

Caperton v. A.T. Massey Coal Co., Inc. (2009) 556 U.S. 868 

Inquiring Concerning Kreep (2017) 3 Cal.5th CJP Supp. 1 

Public Admonishment of Judge Flanagan (2017)  

Public Admonishment of Judge Walsh (2016) 

Public Admonishment of Judge Brehmer (2012) 

Inquiry Concerning Hall (2006) 49 Cal.4th CJP Supp. 146 

Public Admonishment of Judge Benson (2006) 

Rothman et al., California Judicial Conduct Handbook (4th ed. 2017), section 7:56 

CJEO Formal Opinion 2013-003 (2013), Disqualification Based on Judicial 
Campaign Contributions from a Lawyer in the Proceeding, California Supreme 
Court Committee on Judicial Ethics Opinion 

CJEO, Formal Opinion 2013-002 (2013), Disclosure on the Record When There is 
no Court Reporter or Electronic Recording of the Proceedings, California 
Supreme Court Committee on Judicial Ethics Opinions 

CJEO Oral Advice Summary 2018-023, Disqualification Responsibilities of 
Appellate Court Justices, California Supreme Court, Committee on Judicial Ethics 
Opinions Oral Advice Summary 

                                                 
 
2  Admonishments and Inquiries issued by the Commission on Judicial Performance. 
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California Judges Association, Judicial Ethics Committee, Advisory Opinion No. 
48 (1999) 

Assembly Committee on Judiciary, Synopsis of Assembly Bill No. 2487 (2009-
2010 Reg. Sess.) as amended April 20, 2010 

Judicial Council of California, Committee for Impartial Courts, Final Report: 
Recommendations for Safeguarding Judicial Quality, Impartiality, and 
Accountability in California (Dec. 2009)  

Supreme Court Advisory Committee on the Code of Judicial Ethics, Invitation to 
Comment No. SP12-01 (2012)  

Supreme Court Advisory Committee on the Code of Judicial Ethics, Invitation to 
Comment No. SP11-08 (2011)  

 
IV. Discussion  

A. Introduction 

With limited exceptions, a judge3 may accept campaign contributions from 

anyone, including parties, lawyers, and law offices or firms that may appear before the 

judge.  (Canon 5B(4) [a judge may solicit campaign contributions from anyone, including 

attorneys, but not certain subordinate judicial officers or state court personnel]; Advisory 

Com. com. foll. canon 5B(4) [a judge’s campaign may receive attorney contributions]; 

Code Civ. Proc., § 170.9, subd. (l)(4)4 [a campaign contribution is not a prohibited gift].)  

However, if a judge accepts a campaign contribution from a party, lawyer, or law office 

or firm in a matter, there may be concerns about the judge’s impartiality.  (Canon 2A [a 

                                                 
 
3  This opinion focuses on the disclosure obligations of trial court judges. “Judge” is used 
to refer to a trial court judge.  Appellate court justices may also accept campaign 
contributions and are subject to mandatory and discretionary disqualification for certain 
campaign contributions, but they are not required to make disclosures.  (CJEO Oral 
Advice Summary 2018-023, Disqualification Responsibilities of Appellate Court 
Justices, Cal. Supreme Ct., Com. Jud. Ethics Oral Advice Summary, p. 3 [appellate court 
justices do not have disclosures obligations under either the canons or Code Civ. Proc. § 
170.1]; canon 3E(4), (5)(j).)  
4  All references to section or sections are to the Code of Civil Procedure unless otherwise 
indicated. 
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judge shall act at all times in a manner that promotes public confidence in the integrity 

and impartiality of the judiciary]; canon 5 [a judge shall not engage in campaign activity 

that is inconsistent with the independence, integrity, or impartiality of the judiciary]; 

Rothman et al., Cal. Judicial Conduct Handbook (4th ed. 2017) § 7:56, pp. 475-476 

(Rothman) [there are many protections regarding contributions to judicial campaigns, but 

there is still a potential compromise to judicial integrity created by campaign 

contributions in judicial elections].)   

To mitigate against these concerns, there are discretionary and mandatory grounds 

for disqualification depending on the campaign contribution.  A judge must disqualify 

himself or herself if, in the last six years or in anticipation of an upcoming election, the 

judge received a campaign contribution in excess of $1,500 from a party or lawyer in the 

matter, absent waiver.  (§ 170.1, subd. (a)(9)(A), (D); canon 3E(1) [a judge shall 

disqualify himself or herself in any proceeding in which disqualification is required by 

law].)  A judge is also disqualified if the judge believes there is substantial doubt as to his 

or her capacity to be impartial or unbiased in the proceeding or if another person aware of 

a campaign contribution or other campaign-related assistance might reasonably entertain 

doubts regarding the judge’s impartiality.  (§ 170.1, subd. (a)(6)(A), (B); Advisory Com. 

com. foll. canon 3E(2)(b) [canon 3E(2)(b) does not relieve a judge of his or her 

obligation to disqualify where campaign related circumstances would require 

disqualification under § 170.1].)   

If a judge is not disqualified by a campaign contribution, the judge remains subject 

to the extensive disclosure requirements expressed in canon 3E(2) and section 170.1, 

subdivision (a)(9)(C).5  

                                                 
 
5  This opinion does not advise on California’s election campaign reporting laws, which 
create other obligations for candidates for judicial office.  Failure to comply with these 
laws is itself a violation of the canons and may result in discipline.  (Canons 2A, 3B(2), 
5; see, e.g., Public Admonishment of Judge Benson (2006) [admonished for violations of 
the Political Reform Act as found by the Fair Political Practices Commission]; Public 
Admonishment of Judge Brehmer (2012) [admonished for violations of the Political 
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B. What Prompts Disclosure Obligations 

There are two types of campaign-related assistance that a judge is required to 

disclose.  First, a judge who is or was a candidate for judicial office has an ethical and 

statutory duty to disclose any campaign contribution or loan of $100 or more if the 

contribution or loan was made by a party, individual lawyer, or law office or firm in the 

matter.  Canon 3E(2)(b)(i) requires disclosure of any campaign contribution of $100 or 

more.  Section 170.1, subdivision (a)(9)(C) requires that a judge disclose any contribution 

that is required to be reported by Government Code section 84211, subdivision (f), which 

currently requires that any campaign contribution of $100 or more is reported in a 

campaign statement.  This $100 disclosure threshold applies to both monetary and in-

kind contributions, such as discounted goods or services or use of office space or 

equipment.  (Advisory Com. com. foll. canon 3E(2)(b); Cal. Judges Assn., Jud. Ethics 

Com., Advisory Opn. No. 48 (1999), p. 6 [examples of in-kind contributions include 

accounting services and materials for use in signage and campaign literature].)   

Second, a judge must disclose any other type of campaign-related assistance that 

may create an appearance of bias.  This duty arises from the requirement that a judge 

disclose any information relevant to the question of disqualification, even if the judge 

believes there is no actual basis for disqualification.  (Canon 3E(2)(a).)  When evaluating 

whether the judge should make the disclosure, the analysis should be based on whether a 

reasonable person aware of the campaign-related assistance would have doubts regarding 

the judge’s impartiality.  (§ 170.1, subd. (a)(6)(A)(iii) [disqualification is required where 

a person aware of the facts might reasonably entertain a doubt that the judge would be 

                                                 
 
Reform Act as found by the Fair Political Practices Commission and other violations of 
the Political Reform Act found by the Commission on Judicial Performance]; Public 
Admonishment of Judge Flanagan (2017) [admonished for violations of the Political 
Reform Act as found by the Fair Political Practices Commission]; Inquiry Concerning 
Kreep (2017) 3 Cal.5th CJP Supp. 1, 14-18, [censured for violating provisions of the 
Political Reform Act]; Inquiry Concerning Hall (2006) 49 Cal.4th CJP Supp. 146, 154-
165 [removal from office for violating campaign finance and disclosure laws].) 
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able to be impartial].)  The following examples of indirect monetary contributions, 

aggregate contributions from lawyers in one law office or firm, and roles in the campaign 

or relationships to the judge illustrate when additional disclosures are necessary. 

Indirect monetary contributions are contributions or loans that the judge is aware 

of or reasonably should be aware of6 that are made by a party, lawyer, or law office or 

firm that appears before the judge to a third party in support of the judge or in opposition 

to the judge’s opponent.  (Advisory Com. com. foll. canon 3E(2)(b).)  For example, if the 

judge is aware that a party appearing before the judge contributed to a political action 

committee (PAC) that is exclusively raising funds on behalf of the judge or in opposition 

to the judge’s opponent, the judge should disclose this contribution.  Similarly, if a PAC 

supports several candidates or causes, the judge is aware that a party made a contribution 

to the PAC that was directed to be used for the benefit of the judge, and the PAC will use 

the funds as directed by the party, the judge should disclose the party’s PAC contribution.  

A judge should also consider whether to disclose when the judge is aware of a 

contribution from a nonparty who has an interest in the outcome of the proceeding.  (See, 

e.g., Caperton v. A.T. Massey Coal Co., Inc. (2009) 556 U.S. 868, 884-887 (Caperton) 

[party’s executive contributed to a candidate for judicial office’s campaign committee, a 

PAC that negatively targeted the candidate’s opponent, and made other independent 

expenditures in support of the candidate’s campaign, raising an intolerable appearance of 

bias that required recusal under the Due Process Clause].) 

Smaller contributions that are less than $100 or aggregate contributions or loans 

from lawyers in one law office or firm may also warrant disclosure.  (Advisory Com. 

com. foll. canon 3E(2)(b).)  For example, if the judge is aware of numerous $99 

contributions from lawyers employed by a large law firm that appears before the judge 

and these contributions are a significant portion of the judge’s campaign contributions, 

the judge should disclose the contributions.  (See CJEO Formal Opinion. 2013-003 

                                                 
 
6 Within this section, the use of the term “aware” includes “aware” or “reasonably should 
be aware.” 
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(2013), Disqualification Based on Judicial Campaign Contributions from a Lawyer in the 

Proceeding, Cal. Supreme Ct. Com. Jud. Ethics Opns., p. 11 [the $1500 campaign 

contribution threshold for disqualification does not apply to aggregated contributions 

from multiple individuals who practice law together or are from the same law firm].)  

Conversely, if lawyers employed in a three-person law firm each contribute $99 and this 

amount is a small portion of the judge’s campaign contributions, the contributions alone 

would not require disclosure.  Essentially, if the smaller contributions frustrate the 

purposes of the disclosure or disqualification requirements — to promote public 

confidence in the impartiality of the judiciary — a judge should consider whether, at a 

minimum, these smaller contributions warrant disclosure.  (Canon 2A [a judge shall act at 

all times in a manner that promotes public confidence in the integrity and impartiality of 

the judiciary]; canon 3 [a judge shall perform the duties of judicial office impartially].) 

A judge should disclose when a party, lawyer, or law office or firm that appears 

before the judge has or had a role in the campaign or a relationship to judge.  (Advisory 

Com. com. foll. canon 3E(2)(b).)  For example, a judge should disclose if the party, 

lawyer, or members of the law office or firm participated in canvassing, phone banking, 

or provided other volunteer services.  Relatedly, if a party, lawyer, or law office or firm 

has or had a relationship to the judge or the judge’s campaign and the judge determines 

such relationship does not necessitate disqualification, the judge should still disclose.  

(Ibid. [canon 3E(2)(b)’s disclosure requirements do not eliminate a judge’s obligation to 

disqualify pursuant to § 170.1].) 

Finally, any monetary or in-kind contribution or other campaign-related assistance 

that would necessitate disclosure if made by a party, lawyer, or law office or firm should 

also be disclosed if made by a witness in a proceeding where the judge will evaluate the 

witness’s credibility, such as a bench trial.  A reasonable person aware of the witness’s 

contribution or campaign-related assistance could find that a judge lacked impartiality 

when evaluating witness’s credibility.  (Cal. Judges Assn., Jud. Ethics Com., Advisory 

Opn. No. 48, supra, at p. 6.)   

C. What Information to Disclose 
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A judge must disclose certain information regarding a campaign contribution and 

the contributor as required by canon 3E(2)(b) and section 170.1, subdivision (a)(9)(C). 

Canon 3E(2)(b) sets forth all of a judge’s ethical obligations regarding campaign 

contribution disclosures in trial court elections.  It is divided into three subparagraphs:  

subparagraph (i) sets forth the contribution amount that creates a disclosure obligation — 

$100 or more — and the information that a judge must disclose.  (Canon 3E(2)(b)(i).)  

Subparagraph (ii) sets forth the manner of a judge’s disclosure.  (Canon 3E(2)(b)(ii).)  

Subparagraph (iii) sets forth the timing of the disclosure, including when the disclosure 

obligation begins and for how long a judge must continue to make campaign contribution 

disclosures.  (Canon 3E(2)(b)(iii).) 

Relevant here, subparagraph (i) states that where a judge receives a campaign 

contribution or loan of $100 or more from a party, lawyer, or law office or firm, the judge 

must disclose:  (1) the name of the contributor or lender; (2) the amount of each 

contribution or loan; (3) the cumulative amount of the contributor’s contributions or 

lender’s loans; and (4) the date of each contribution or loan.  (Canon 3E(2)(b)(i).) 

Section 170.1, subdivision (a)(9)(C) also sets forth obligations regarding campaign 

contribution disclosures, stating that “[t]he judge shall disclose any contribution from a 

party or lawyer in a matter that is before the court that is required to be reported under 

subdivision (f) of Section 84211 of the Government Code, even if the amount would not 

require disqualification under this paragraph.  The manner of disclosure shall be the same 

as that provided in Canon 3E of the Code of Judicial Ethics.” 

Government Code section 84211, subdivision (f), cited in section 170.1, 

subdivision (a)(9)(C), sets forth the information that must be disclosed in a candidate’s 

campaign statement pursuant to the Political Reform Act of 1974.  It requires that if the 

cumulative amount of contributions or loans received from a person is $100 or more and 

received during the period covered by the campaign statement, the campaign statement 

must include:  (1) the contributor’s full name; (2) the contributor’s street address; (3) the 

contributor’s occupation; (4) the name of his or her employer, or if self-employed, the 

name of the business; (5) the date and amount received for each contribution during the 
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period covered by the campaign statement and whether the contribution was a monetary 

contribution, in-kind contribution of goods or services, or a loan; and (6) the cumulative 

amount of contributions.  (Gov. Code, § 84211, subd. (f).) 

As is apparent, Government Code section 84211, subdivision (f) requires a 

candidate to disclose more information in a campaign statement than a judge is required 

to disclose pursuant to canon 3E(2)(b)(i).  This difference requires a determination of 

whether the reference to Government Code section 84211, subdivision (f) in section 

170.1, subdivision (a)(9)(C) requires that a judge disclose all of the information that must 

be reported in a campaign statement or whether the reference is only to express that 

campaign contributions of $100 or more must be disclosed.  Taking into account the 

statutory language and construction of section 170.1, subdivision (a)(9)(C), the timing of 

the amendments to this section and canon 3E(2)(b), and the purpose of campaign 

contribution disclosure, it is the committee’s view that a judge is only required to disclose 

the items listed in canon 3E(2)(b)(i) to comply with section 170.1, subdivision (a)(9)(C). 

The first sentence of section 170.1, subdivision (a)(9)(C) requires that a judge 

“disclose any contribution from a party or lawyer in a matter that is before the court that 

is required to be reported under” Government Code section 84211, subdivision (f).  

(Italics added.)  The second sentence of section 170.1, subdivision (a)(9)(C) requires that 

“[t]he manner of the disclosure shall be the same as” canon 3E.  (Italics added.)  As 

organized, the reference to Government Code section 84211, subdivision (f) in the first 

sentence defines the contributions which must be disclosed, those that are $100 or more, 

and not the details of the contribution itself.  (§ 170.1, subd. (a)(9)(C).)  The reference to 

canon 3E in the second sentence establishes that the canon controls the manner of 

disclosure, which encompasses all the details of the campaign contribution disclosure 

including the information that a judge must disclose. (Ibid.; canon 3E(2)(b)(i)) [titled 

“Information required to be disclosed”].)  The timing of the amendments to section 170.1 

that added subdivision (a)(9) and to canon 3E(2), and the intent of campaign contribution 

disclosure, further support the committee’s view that only the information listed in canon 

3E(2)(b)(i) must be disclosed. 
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In 2009, the California Judicial Council’s Commission for Impartial Courts 

recommended mandatory disclosure of any campaign contribution of $100 or more in an 

effort to enhance public trust and confidence in an impartial judiciary without imposing 

campaign contribution limits.  (Jud. Council of Cal., Com. for Impartial Courts, Final 

Report: Recommendations for Safeguarding Judicial Quality, Impartiality, and 

Accountability in California (Dec. 2009) pp. 32-34.)  The Legislature responded to this 

report and other concerns regarding campaign spending and judicial impartiality by 

adopting section 170.1, subdivision (a)(9), establishing mandatory disqualification and 

disclosure obligations based on certain campaign contributions, effective January 1, 

2011.  (Assem. Com. on Judiciary, Synopsis of Assem. Bill No. 2487 (2009-2010 Reg. 

Sess.) as amended Apr. 20, 2010, pp. 1, 3-7.)  Although not made explicit in the statute’s 

legislative history, it appears that the Legislature intended that the details of a campaign 

contribution disclosure, including what information a judge must disclose, and how, 

when, and for how long to make a disclosure, would be addressed by subsequent 

amendments to canon 3E.  This is supported by both the reference to canon 3E in section 

170.1, subdivision (a)(9)(C) and the fact that shortly after the amendments were adopted, 

the Supreme Court Advisory Committee on the Code of Judicial Ethics proposed canon 

3E(2)(b) “to effectuate Code of Civil Procedure section 170.1(a)(9)(C).”  (Sup. Ct. 

Advisory Com. on the Code of Jud. Ethics, Invitation to Comment No. SP11-08 (2011) 

pp. 14-15; Sup. Ct. Advisory Com. on the Code of Jud. Ethics, Invitation to Comment 

No. SP12-01 (2012) pp. 1-2.)  Canon 3E(2)(b) was adopted by the California Supreme 

Court, effective January 1, 2013. 

Requiring disclosure of a contributor’s address, occupation, and employer in all 

circumstances, as required by Government Code section 84211, subdivision (f), would 

also do little to advance public trust and confidence an impartial judiciary.  In most 

instances, it will be sufficient for a party to know that the opposing party, lawyer, or law 

office or firm contributed to the judge’s campaign and the amounts and dates of any 

contributions.  In those instances where a contributor’s address, occupation, or employer 

would be relevant to the question of disqualification, a judge is still obligated to make a 
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disclosure.  (Canon 3E(2)(a) [a judge shall disclose information that is reasonably 

relevant to the question of disqualification under § 170.1].)  For example, if a lawyer 

appearing before a judge made a campaign contribution of $100 or more and other 

lawyers in the same law firm also made significant contributions to the judge’s campaign, 

disclosure of the lawyer’s employer could be relevant to the question of disqualification 

because it would assist a party in knowing the total amount of contributions from a 

particular law firm.  (CJEO Formal Opinion 2013-003 (2013), supra, at p. 11 [a judge 

who receives contributions from multiple individuals from the same law firm must 

determine whether a person aware of the aggregated contributions would reasonably 

entertain doubts concerning the judge’s impartiality].) 

Therefore, based on section 170.1, subdivision (a)(9)(C)’s plain language and 

construction, the timing of the amendments, and the purpose of campaign contribution 

disclosure, it is the committee’s view that compliance with section 170.1, subdivision 

(a)(9)(C) does not require that a judge always disclose a contributor’s address, 

occupation, or employer as required by Government Code section 84211, subdivision (f).  

To comply with section 170.1, subdivision (a)(9)(C) and canon 3E(2)(b)(i), the judge 

must disclose the following information: 

• the contributor’s or lender’s full name; 

• the amount of each contribution or loan; 

• the date of each contribution or loan; and 

• the cumulative amount of the contributor’s contributions or lender’s loans.   

(Canon 3E(2)(b)(i).) 

A judge is still required to disclose any other information that may be relevant to 

the question of disqualification.  (Canon 3E(2)(a); § 170.1, subd. (a)(6)(A)(iii) 

[disqualification is required where a person aware of the facts might reasonably entertain 

a doubt that the judge would be able to be impartial].)  This may include information 

outside of this list and, in particular, information related to non-monetary campaign 

assistance.  For example, if a judge receives or received volunteer assistance from a party 
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or lawyer appearing before the judge, the time commitment and type of work provided 

would be relevant to the question of disqualification and should be disclosed. 

D. How to Disclose  
A judge has discretion to select the manner of disclosure so long as the judge 

follows two requirements.  (Canon 3E(2)(b)(ii); § 170.1, subd. (a)(9)(C) [the manner of 

disclosure shall be the same as canon 3E].)  First, a judge must make the campaign 

contribution disclosure on the record to the parties and lawyers appearing in the matter.  

(Canon 3E(2)(b)(ii); CJEO Formal Opinion 2013-002 (2013), Disclosure on the Record 

When There is no Court Reporter or Electronic Record of the Proceedings, Cal. Supreme 

Ct. Com. Jud. Ethics Opns., pp. 8-9 [a judge may make an on the record disclosure orally 

in open court when there is a court reporter or an electronic recording of the proceeding, 

but if a court reporter or electronic recording is unavailable, the judge must ensure that 

any disclosures become a part of the written record of the proceeding].)  Second, when 

making the disclosure, the judge must avoid the appearance that he or she is soliciting 

campaign contributions.  (Canon 3E(2)(b)(ii).)   

When selecting the appropriate manner of disclosure, a judge should also consider 

the purpose of disclosure – to provide transparency and to promote public confidence in 

the independence and impartiality of the judiciary.  (Public Admonishment of Judge 

Walsh (2016) p. 3 [failure to disclose campaign contributions can give rise to public 

distrust in the independence and impartiality of the judiciary]; Public Admonishment of 

Judge Brehmer (2012) p. 4 [the integrity of the judicial campaign process and the 

judiciary is harmed when the public is deprived of information regarding sources of 

campaign contributions and amounts of campaign expenditures].)  The disclosure should 

be effective and efficient, and provide the parties and lawyers with easy access to the 

information.  (Advisory Com. com. foll. canon 3E(2)(b); Rothman, supra, at § 7:56, p. 

474 [the theme of canon 3E(2)(b) is to require robust and effective disclosure of 

campaign contributions].)  

With these purposes in mind, it is the committee’s view that, if all of the parties 

and lawyers are present, the most transparent, effective, and efficient way to make a 



16 
 

disclosure is for the judge to state the required information orally and on the record.  In 

some instances, however, the circumstances may make an oral disclosure impracticable, 

such as the number of parties and lawyers in a particular matter, the absence of some of 

the parties or lawyers from court, or the court’s calendar.  The Advisory Committee 

commentary following canon 3E(2)(b) provides useful examples of appropriate manners 

of disclosure in these circumstances. 

Where an oral disclosure is impracticable, it may be appropriate for a judge to 

provide the parties and lawyers with the required information another way.  If all or some 

of the parties are not present in court, a judge may disclose the campaign contribution in 

a written minute order or in the official court minutes and notify the parties and the 

lawyers of the written disclosure.  (Advisory Com. com. foll. canon 3E(2)(b).)  Or, a 

judge may state orally on the record in open court that the parties and lawyers may obtain 

the required contribution information at an easily accessible location in the courthouse, 

and provide an opportunity for the parties and lawyers to review the available 

information.  (Ibid.)  The fact that campaign contribution information is available at an 

accessible location in the courthouse does not negate a judge’s obligation to be aware of 

campaign contributions that are relevant to the particular matter.  The committee 

acknowledges that the sheer number of contributions may make it difficult for a judge to 

track the identity of the contributors and the amounts contributed.  Still, a judge has an 

ethical obligation to be aware of these contributions and how they may be relevant to a 

proceeding to ensure that the contributions themselves or the contributions coupled with 

other factors would not require the judge to disqualify.  (Canon 3E(2); § 170.1, subd. 

(a)(6)(A).) 

The committee further advises that during the campaign, a judge should make 

continuing on-the-record disclosures to the parties and lawyers in the matter, as the judge 

may receive ongoing campaign contributions from previous and new contributors that are 

relevant to the matter.  By reminding the parties and lawyers on the record that the judge 

has received additional campaign contributions and providing the parties with an 

opportunity to review new campaign contributions, the judge continues to promote 
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transparency regarding his or her contributions, instilling confidence in the independence 

and impartiality of the judiciary. 

E. When and How Long to Disclose 

The disclosure obligation begins one week after receipt of the first campaign 

contribution.  (Canon 3E(2)(b)(iii).)  During an active campaign, a judge should disclose 

a campaign contribution at the earliest reasonable opportunity after receiving a 

contribution or loan.  (Ibid.)  The committee advises that, in most circumstances, if a 

judge reviews his or her campaign contributions on a weekly basis and makes relevant 

disclosures, the judge fulfills this requirement.  An additional disclosure should occur 

each time a judge receives an additional contribution from a party or lawyer appearing 

before the judge. 

Once the campaign ends, the disclosure obligation endures for two years after the 

judge takes the oath of office or from the date of the contribution or loan, whichever is 

later.  (Canon 3E(2)(b)(iii).)  The two-year timeframe mandated by canon 3E(2)(b)(iii) is 

the minimum duration of disclosure required by the canons.  If a campaign contribution 

by a party or lawyer appearing before the judge remains relevant to the question of 

disqualification and if a person aware of the contribution could reasonably have doubts 

regarding the judge’s impartiality the judge should continue to disclose the contribution.  

(Canon 3E(2)(a); § 170.1, subd. (a)(6)(A)(iii).) 

 

V. Conclusion 

A judge should be familiar with the kinds of campaign contributions the judge 

receives, the amounts and dates of the contributions, and basic knowledge related to the 

contributor.  A judge should also be aware of other campaign-related assistance that may 

require disclosure.  Ultimately, the information disclosed and the manner of disclosure 

should avoid an appearance that the judge is soliciting additional campaign contributions, 

provide transparency regarding campaign contributions or campaign-related assistance, 

and promote public confidence in both the integrity of the judge’s campaign and the 
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judge’s impartiality in the matter before him or her, even where a party, lawyer, law 

office or firm may have contributed to the judge’s campaign. 

 
 

 This opinion is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. Com. 

Jud. Ethics Opns. (CJEO), Internal Operating Rules & Proc. rule 1(a), (b)).  It is based 

on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)).  The conclusions 

expressed in this opinion are those of the committee and do not necessarily reflect the 

views of the California Supreme Court or any other entity.  (Cal. Rules of Court, rule 

9.80(b); CJEO rule 1(a).) 
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EMPLOYMENT OF AN APPELLATE COURT JUSTICE’S SPOUSE AS A 

STAFF ATTORNEY IN THAT JUSTICE’S CHAMBERS  

 

 The Committee on Judicial Ethics Opinions (CJEO) was asked by a presiding 

appellate justice for an opinion on whether it is a violation of the California Code of 

Judicial Ethics for a justice to have his or her spouse work as the chambers attorney of 

that justice, and if so, whether the presiding justice has any reporting duties.  An opinion 

was also sought on whether it is a violation of the Code for the presiding justice to 

approve the timesheets of a chambers attorney of another justice. 

 

 The facts provided were that at the time the attorney was selected by the justice 

and hired by the court there was no relationship.  Within two years a personal relationship 

developed, resulting in marriage.  After the marriage, the attorney worked in the 

chambers of another justice, but later returned to work in the chambers of the justice-

spouse, and remained there for more than eleven years. During that time the Presiding 

Justice signed that attorney’s time sheets. 
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CJEO opined that, where an intimate personal relationship (including but not 

limited to marriage) develops between an appellate justice and one of the attorneys 

assigned to his or her chambers, the continued service of the attorney in that chambers 

would violate the canons of judicial ethics by failing to avoid nepotism and favoritism, 

and/or by creating an appearance of impropriety that tends to diminish, rather than 

promote, public confidence in the integrity and impartiality of the judiciary.  (Canons 2, 

2A, 2B(1), 3(C)(1), and 3(C)(4)
1
.) 

 

This opinion was based, primarily, on the nature of the working relationship 

between a supervising justice and his or her chambers attorney, and secondarily on the 

fact that—where there is a marriage—the attorney’s compensation is not insubstantial 

and inures directly to the benefit of the judge-spouse’s household.  In thus concluding, 

CJEO expressly declined to consider whether any employment laws are implicated, or to 

consider unique factors that may pertain to a specific  employment situation, such as 

good faith reliance, advice of counsel, or lack of alternative candidates (e.g., in sparsely 

populated areas). 

 

The committee advised that it was within the discretion of the presiding justice to 

determine what corrective action would be appropriate, including reporting the matter to 

the Commission on Judicial Performance.  In exercising that discretion, the presiding 

justice was advised to consider all relevant factors.  (See, e.g., Cal. Judges Assoc., Formal 

Ethics Opinion No. 64 (2009) p. 4). 

 

 CJEO concluded there is no ethical dilemma if a presiding justice verifies the time 

sheet of another justice’s chambers attorney for administrative convenience, for example, 

                                              
1
  The informal opinion that was issued by the committee in 2012 and this summary 

are based on canon 3C(4), which was in effect at the time of the of issuance of the 

informal opinion.  The committee notes that effective January 1, 2013, the California 

Code of Judicial Ethics was amended and former canon 3C(4) was renumbered as canon 

3C(5). 
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where a Division attorney rotates through the justices’ chambers.  If, however, the 

presiding justice is not in a position to know whether the attorney was present or absent 

on the days represented on the time sheet, this would likely constitute a violation of 

canon 3C(1).  If a presiding justice were to sign the timesheet of another justice’s 

attorney to relieve that justice of his or her administrative duties, an ethical concern might 

arise depending upon the reason for doing so.  For example, if a justice has failed or been 

unable accurately to document the attorney’s work days, the presiding justice should not 

be covering for that justice by signing the attorney’s time sheet, but should, instead, be 

addressing the justice’s administrative competence or integrity. 

 





 This informal opinion summary is advisory only (Cal. Rules of Court, rules 

9.80(a), (e); Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 

1(a), (b)). It is based on facts and issues, or topics of interest, presented to the California 

Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 

Rules of Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate 

by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 

 



1 

 

 

 

CALIFORNIA SUPREME COURT  

COMMITTEE ON JUDICIAL ETHICS OPINIONS 

350 McAllister Street, Room 1144A 

San Francisco, CA  94102 

(855) 854-5366 

www.JudicialEthicsOpinions.ca.gov 

 

CJEO Informal Opinion Summary No. 2012-002 

[Posted August 23, 2013] 

 

ASSIGNMENT AND DISQUALIFICATION OF A JUDGE WHEN COUNSEL 

FOR A PARTY IS THE LANDLORD OF THE LAW FIRM THAT EMPLOYS 

THE JUDGE’S SPOUSE 

 

 The Committee on Judicial Ethics Opinions (CJEO) was asked by a presiding 

judge of a superior court for an opinion on whether the court was required to refrain from 

assigning cases to a judicial officer where counsel for a party is the landlord of the law 

firm that employs the judicial officer’s spouse as an associate attorney, and if not, 

whether the judicial officer must disqualify him or herself in such cases. The presiding 

judge also sought an opinion on whether to advise the judicial officer that a blanket 

disqualification on these facts alone was not required.  

 

 The facts provided were that a superior court judge assigned to hear family law 

matters was married to an attorney who practices family law in the court. The spouse was 

an associate attorney in a large law firm and the judge regularly disqualified in all cases 

in which any attorney from the spouse’s law firm appeared. The presiding judge received 

a letter from another family law firm advising that the law firm’s senior partner owned 
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the building in which the spouse’s law firm had its offices. The landlord-law firm 

requested that the court not assign the judge cases in which an attorney from the landlord-

law firm appears because of the financial arrangement between the landlord-law firm and 

the spouse’s tenant-law firm.  

 

 The committee concluded that a court is not required to refrain from assigning 

cases to a judicial officer at the request of a law firm, or under any circumstances, until 

the judicial officer has made a personal determination that he or she is disqualified to 

hear an assigned matter and notifies the presiding judge.  (Cal. Code of Judicial Ethics, 

canon 3B(1); Cal. Code of Civil Procedure, section 170.3(a)(1); Cal. Rules of Court, rules 

10.603(c)(1) and 10.608(1)(A).)  The committee also concluded that the judge in question 

was not required to disqualify because a person aware of the facts would not reasonably 

doubt the judge’s ability to be impartial where there was no direct connection, whether 

social, financial, or otherwise, between the judge or the spouse and the landlord-law firm.  

(Cal. Code Civ. Pro., § 170.1.)  That being the case, the presiding judge could advise the 

judge that disqualification was not required based solely on the facts presented. 

 





 This informal opinion summary is advisory only (Cal. Rules of Court, rules 

9.80(a), (e); Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 

1(a), (b)). It is based on facts and issues, or topics of interest, presented to the California 

Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 

Rules of Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate 

by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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[Posted August 23, 2013] 

 

DISQUALIFICATION AND DISCLOSURE: UNIVERSITY REPRESENTATION 

OF A PARTY IN A MATTER BEFORE A JUSTICE EMPLOYED BY THE 

UNIVERSITY 

 

 The Committee on Judicial Ethics Opinions (CJEO) was asked by an appellate 

court presiding justice for an opinion as to what an associate justice’s disqualification and 

disclosure duties were, if any, where the associate justice was employed by a university, 

and the university, its staff, and students under university supervision, represented a party 

appearing before the associate justice.  An opinion was also sought as to the presiding 

justice’s reporting or corrective action duties, if any. 

 

 The committee was specifically asked to address circumstances in which an 

associate justice had decided not to disclose or disqualify in a matter pending before the 

justice where a clinical program at a university’s law school represented a party and the 

justice was employed for compensation by the same university to teach an undergraduate 

law-related course.  
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 The committee concluded that disqualification was not required under canon 

3E(4)(c) of the California Code of Judicial Ethics.  In the absence of facts showing a 

substantive relationship between the justice’s teaching and the law school clinic, the 

committee concluded that an aware person would not reasonably doubt the justice’s 

impartiality.  The committee also concluded that because disclosure is not required for 

appellate justices, there was no violation of a duty to disclose.  Thus, the presiding justice 

had no duty to report or seek corrective action.  

 

 In reaching these conclusions, the committee was guided by  Stanford University 

v. Superior Court (1985) 173 Cal.App.3d 403, decisions from other jurisdictions, and 

other persuasive authorities.  (Stanford, supra, 173 Cal.App.3d at pp. 407-409; Fairley v. 

Andrews (2006) 423 F.Supp.2d 800, 820 (N.D. Ill.); Williams v. Viswanathan (2001) 65 

S.W.3d 685, 692 (Tex. App.); U.S. v. Moskovits (1994) 866 F.Supp. 178, 181-182 (E.D. 

Pa.); Rothman, Cal. Judicial Conduct Handbook (3d ed. 1997) § 7.73, pp. 381-382.)  The 

committee noted that the university itself was not a party, nor was the justice’s teaching 

opportunity dependent upon the outcome of the appeal, leaving only employment by the 

university as a link between the matter and the justice.  The committee concluded that the 

link between the university and the justice was too remote and unrelated to give a 

reasonable person sufficient doubt as to the justice’s impartiality and disqualification was 

not required.  

 

 In addressing disclosure, the committee noted that although there is no 

requirement for disclosure by appellate justices, each justice must decide for himself or 

herself whether the facts require disclosure for the purpose of reaffirming the public’s 

trust in the integrity and impartiality of the judicial system.  (Rothman, supra, § 7.90, at 

p. 389.)  That decision, like a disqualification decision, must be made solely by the 

justice involved.  (Kaufman v. Court of Appeal (1982) 31 Cal.3d 933, 937-940.)  In the 

facts provided, the justice had decided not to disclose the university employment and that 

decision did not violate the Code of Judicial Ethics.   
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 This informal opinion summary is advisory only (Cal. Rules of Court, rules 

9.80(a), (e); Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 

1(a), (b)). It is based on facts and issues, or topics of interest, presented to the California 

Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 

Rules of Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate 

by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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JUDICIAL APPEARANCE IN AN EDUCATIONAL DOCUMENTARY 

 

 

 The Committee on Judicial Ethics Opinions (CJEO) was asked by the Tribal 

Court-State Court Forum (Forum)
1
 for an informal opinion about whether state court 

judicial officers who are members of the Forum may appear in an educational 

                                              
1
  This informal opinion summary identifies the requesting party as the Tribal 

Court-State Court Forum, which has submitted a written waiver of confidentiality 

and consent to disclose its identity.  (Cal. Rules of Court, rule 9.80(h)((3); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc., rule 5(e) [requesting 

parties may waive confidentiality and consent to disclosure by CJEO of identifying 

information].)  The Forum is an advisory body of the Judicial Council that makes 

recommendations to the council for improving the administration of justice in all 

proceedings in which there is overlapping authority to exercise jurisdiction by the 

state judicial branch and the tribal justice systems.  Members of the Forum include 

tribal court judges, state court judges, and chairs of the Judicial Council’s advisory 

committees.  For purposes of this informal opinion summary, the Forum and tribal 

courts are referred to as those terms are used in California Rules of Court, rule 

10.60. 
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documentary being produced for public television that focuses on tribal justice systems in 

California.  The committee was advised that the state court members of the Forum 

would appear in the documentary in a minor or secondary capacity and would be 

identified by judicial title but not wear robes, except in any filmed court 

proceeding. 

 

I. Questions Presented 

  

 The Forum provided the committee with the following information and 

specifically asked the following questions: 

“A respected filmmaker is producing an educational documentary for public 

television exploring the work of tribal courts in California. Would the 

appearance in the film of one or more state court judges (in particular, 

judges who are members of the Tribal Court-State Court Forum (Forum)) 

violate canon 2(B)(2) or any other provision of the California Code of 

Judicial Ethics because the documentary might ultimately generate some 

downstream pecuniary or other personal benefit to the producer or her 

production company, which owns the copyright? 

 

Specifically, we seek an informal opinion on the following three, closely 

related questions:  Does a judge’s appearance in a minor or secondary 

capacity in a documentary produced for public television focusing on tribal 

justice systems in California violate the Code of Judicial Ethics, when he or 

she: 

“(1) Is interviewed about tribal courts, the overlap of jurisdiction with 

the state judicial branch and/or the work of the Forum [note: the judge 

would be identified by title but would not be wearing robes; the 

interview would not take place in a courtroom]? 

 

“(2) Is filmed during a meeting of the Forum to illustrate aspects of 

inter-court cooperation [again, the judge would not be wearing robes; 

the meetings occur at the Judicial Council offices; the judge might be 

identified by title]? 
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“(3) Is filmed presiding over an actual judicial proceeding involving a 

case that is also being heard in a tribal court or otherwise involves 

inter-jurisdictional issues?” 

 

II. Summary of Conclusions Provided 

 The appearance by state court Forum judges in the described documentary 

film would not justify a reasonable suspicion that the prestige of office was being 

utilized to promote a commercial product.  The state court judges are permitted 

under the canons to appear in filmed interviews in which they explain their work 

with the Forum and tribal courts, including discussing court procedures and legal 

issues that would promote public understanding and confidence in the 

administration of justice.  However, they must be cautious not to answer questions 

in such a way that discusses the substance of pending cases, creates the appearance 

of political bias or prejudgment, or otherwise reveals facts from confidential 

proceedings.  The documentary may include filming of trial court proceedings only 

as permitted under California Rules of Court, rule 1.150, and any applicable local 

rules.  Finally, state court Forum judges may appear in a filmed Forum meeting but 

must use the cautions advised for appearances and interviews.   

 

III. Appearance in the Documentary 

 The Forum’s threshold question was whether California judges who are 

members of the Forum may appear in an educational documentary made for public 

television that could ultimately generate pecuniary or personal benefit to the 

filmmaker and copyright holder. 

 The committee concluded that there was no question the documentary film 

described in the request concerned the law, the legal system and the administration 

of justice.  The Forum state court judges are authorized by canon 4B to participate 
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in educational activities concerning legal matters, and they may do so in televised 

media programming or educational film appearances.  (Cal. Judges Assn., Formal 

Ethics Opn. No. 57 (2006) p. 2 (CJA Opinion No. 57); Cal. Judges Assn., Judicial 

Ethics Update (2003) p. 8.)  Indeed, the Standards for Judicial Administration 

consider community activities that promote public understanding and confidence in 

the administration of justice to be an official judicial function, and judges are 

encouraged to develop educational programs to increase public understanding of 

the court system.  (Cal. Stds. for Jud. Admin., std. 10.5(a), (b)(2)).
2
  However, both 

canon 4B and the Standards for Judicial Administration specify that any judicial 

participation in educational activities must be consistent with the requirements of 

the California Code of Judicial Ethics. 

 Several canons set limits on judges when appearing and being interviewed in 

educational programs that will be broadcast or otherwise released for public 

viewing.  Specifically, canon 2B(2) prohibits lending the prestige of judicial office 

to advance the pecuniary interests of others.  The purpose for this limitation has 

been expressed in the context of televised appearances as preventing commercial 

endorsement and protecting the independence and integrity of the judiciary.  (Cal. 

Judges Assn., Formal Ethics Opn. No. 10 (1958) p. 3 (CJA Opinion No. 10) 

[purpose of canon 2B(2) limitation is to prevent a judge’s name or office from 

being directly or indirectly used as an instrument for attracting public attention to a 

                                              
2
  See Inquiry Concerning Ross (2005) 49 Cal.4th CJP Supp. 79, 120-121 

(Ross), where the Commission on Judicial Performance (CJP) found that judicial 

appearances on a public television program related to community affairs were not 

inappropriate based on ‘the strong public policy encouraging California judges to 

promote public awareness of the judiciary and the judicial system,’ under Standard 

of Judicial Administration, former section 39, now standard 10.5.  However, the 

CJP also found that some of the comments made by the judge during those 

appearances were improper.  (Ross, at p. CJP Supp. 123; see discussion of 

interviews, post.)  
 



5 

 

television program sponsor, business, or product]; In re Inquiry of Broadbelt 

(1996) 146 N.J. 501, 516 (Broadbelt) [a judge should avoid appearing in either 

commercial or noncommercial television programs when the judge’s association 

with the program lends the prestige of office and compromises the independence 

and integrity of the judiciary].) 

 To prevent the use of the judicial office to promote commercial interests, at 

least one jurisdiction prohibits media appearances unless they are produced for 

purely nonprofit purposes.
3
  California, however, has long recognized that judicial 

appearances in commercially sponsored and funded programming may be 

permissible.  (CJA Opn. No. 10, supra, p. 3 [canon 2B(2) does not proscribe the 

appearance of a judge on a television program merely because it is commercially 

sponsored].)  The vast majority of jurisdictions are in accord.
4
  The line drawn in 

                                              
3
  (See N.Y. Advisory Com. on Jud. Ethics, Opn. 01-86 (2001) p. 1 [judge 

should not participate in an educational video production about the judicial branch 

of government that is being produced by a for-profit entity]; N.Y. Advisory Com. 

on Jud. Ethics, Opn. 09-182 (2009) p. 1 [judge may not be interviewed in a 

documentary that would accompany a criminal justice textbook where the video 

will be produced by a for-profit organization]; N.Y. Advisory Com. on Jud. Ethics, 

Opn. 94-116 (1995) p. 1 [judge may not participate in a television production 

intended to result in a television series based on the judge's judicial experiences 

and life].) 

 
4
 (See Broadbelt, supra, 146 N.J.  at p. 516 [not every television appearance 

by a judge on commercial television will be improper];  Va. Jud. Ethics Advisory 

Com., Opn. 99-7 (1999) p. 1 [judge is not necessarily prohibited from all 

appearances on a commercial radio or television program]; ABA Com. on Prof. 

Ethics, Informal Opn. C-230(g) (1961) [the nature of the program and the 

appearance is the important thing and whether or not it is commercially sponsored 

is secondary]; S.C. Advisory Com. on Stds. Jud. Conduct, Opn. 14-1991 (1991) p. 

1 [the nature and effect of the judge's appearance is the focus, not merely whether 

the show is commercial or noncommercial]; Md. Jud. Ethics Com., Opn. No. 1973- 

05 (1973) p. 1 [mock trial staged and filmed at commercial studios for a 

commercial program to inform the public about juvenile court proceedings is not 



6 

 

these jurisdictions between permissible and impermissible appearances is based on 

the educational nature of the programming and, more specifically, the degree to 

which it is commercially sponsored, endorses a product, or constitutes an 

advertisement.
5
 

 In California, the line has been similarly drawn.  According to a 1958 

advisory opinion by the California Judges Association (CJA), there was an 

impermissible degree of commercial sponsorship where a judge participated in a 

weekly television program that simulated traffic court proceedings.  (CJA Opn. 

No. 10, supra, p. 1.)  The show was originally an unsponsored public service 

program that became popular and was sold to commercial advertisers.  The show 

opened and closed with a sponsorship announcement by a car dealership 

association and was interrupted by commercials designed to sell cars.  CJA 

concluded that from this degree of commercial sponsorship, public viewers would 

have “fair reason to believe there was at least tacit official judicial approval of the 

reliability of the sponsor and his product . . . .”  (Id., pp. 3-4.) 

                                                                                                                                                  

proscribed so long as the tape is not used for fundraising and is not directly 

sponsored by an advertiser].) 

 
5
  (See Fla. Jud. Ethics Advisory Com., Opn. No. 2006-14 [judge may not 

appear in a documentary film about a reading instruction program that tacitly 

endorses the program and is used as a marketing tool]; Neb. Jud. Ethics Com., 

Opn. 11-3, p. 2 [judge may not appear in an architectural firm's video about a 

courtroom construction project to be shown to potential courtroom renovation 

clients]; N.M. Advisory Com. on Code Jud. Conduct, Advisory Opn. No. 97-04 

(1997) pp. 1-2 [judge prohibited from appearing on a CBS video as a judge reading 

and singing a morning television show endorsement]; Ind. Jud. Com. on Jud. 

Qualifications, Advisory Opn. 2-89, pp. 1-2 [judge may not appear on a television 

commercial for a cable television company that advances the cable company's 

private interests and is an advertisement or endorsement]; Md. Jud. Ethics Com., 

Opn. No. 2013-14 (2013) p. 1 [judge may not appear on for-profit program where 

the sponsor hopes the judge's presence will attract more viewers].) 
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 In 1983, CJA addressed the question of whether a judge could appear on a 

public television program that was funded by a commercial sponsor.  (CJA Opn. 

No. 28 (1983) p. 1.)  The public service program opened and closed with an 

announcement that the program was made possible by a grant from a for-profit 

legal publisher.  Observing that the judge did not announce the grant and was not 

identified personally with the grantor’s product, CJA distinguished the commercial 

sponsorship in Opinion No. 10 and concluded that the judge’s public television 

appearance was permissible because it did not use the power and prestige of 

judicial office to promote a business or product.  (CJA Opn. No. 28, p. 2.)  CJA 

concluded that “the public benefit” to be derived from “sparking interest in the 

law” and “presenting the law in a dignified and professional setting . . . far 

outweighs any remote possibility . . . that the judge will be perceived as a salesman 

for those making the grant.”  (Ibid.) 

 In 2006, CJA again addressed media appearances and lending the prestige of 

judicial office to personal or business interests.  (CJA Opn. No. 57, supra, p. 3.)  

CJA concluded generally that when commercial factors do not predominate, there 

is little reason to find that a media appearance violates canon 2B(2) by lending 

prestige to an enterprise simply because the program is being aired for commercial 

profit, particularly if the media appearance or interview has solid educational 

content.  (CJA Opn. No. 57, p.3.) 

 Here, the potential for some downstream pecuniary or other personal benefit 

to the copyright holder does not constitute a commercial factor that would violate 

canon 2B(2).  The educational content not only predominates, it is the sole purpose 

of the film.  As described, the appearance of the state court Forum judges cannot 

reasonably be perceived as that of a salesperson for the copyright holder’s product.  

The clear public benefit to be derived from sparking an interest in the cross 

jurisdictional legal issues that are to be documented far outweighs any remote 
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possibility of personal or pecuniary gain.  Judicial appearance in the documentary 

film would not lend the prestige of office to a predominately for-profit enterprise 

and is therefore not prohibited by the canons.
6
 

 

(1).  Interview About Tribal Courts and the Forum 

 The question of whether such appearances may include interviews 

potentially implicates several canons.  In Opinion No. 57, CJA explained that a 

judge may not participate in media appearances and interviews if participation 

would cast doubt on the judge’s impartiality (canons 1, 2A, 4A(1)), require the 

judge to comment on pending or impending cases or engage in inappropriate 

political activity (canons 2A, 3B(9)), demean the judicial office (canon 4A(2)), or 

interfere with the performance of judicial duties (canon 4A(4).  (CJA Opinion No. 

57, supra, p. 2 [noting that educational programming on legal matters rarely 

creates a risk of demeaning the judicial office].) 

 Specifically, canon 2A prohibits public comments about cases or issues that 

are likely to come before the courts, and canon 3B(9) prohibits public comments 

about a case pending in any court.
7
  Although these canons apply to all media 

                                              
6
  As a judicial  branch entity, the Forum's significant participation in the 

production of the film further supports this conclusion.  (Wash. St. Courts Ethics 

Advisory Com., Opn. 99-04 (1999) p. 1 [judiciary may purchase or use donated 

time from a broadcasters association for radio and television presentations to 

educate the public as to how the judicial branch operates or to present programs 

on matters relevant to the judiciary]; N.Y. Advisory Com. on Jud. Ethics, Opn. 

13-158 (20 13) p. 1 [judge may participate in creating and producing a video to 

provide information about the history and current capabilities of the court and 

may invite other judges to appear in the video].) 

 
7
  This would include comments by state court judges about cases pending in 

tribal courts.  “When the case is pending before a judge other than the commenting 

judge, the public may perceive the comment as an attempt to influence the judge 
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appearances, including those discussed generally above, they are of particular 

concern in the context of interviews where a judge is answering questions put to 

him or her by others.  (CJA Judicial Ethics Update (Oct. 1989) No. 8 [where 

participation involves answering questions, a judge must be mindful of the 

prohibition against discussion of cases pending in the court system].)
8
 

 Canon 3B(9), however, expressly permits judges to explain court procedures 

and legal issues to promote public understanding and confidence in the 

administration of justice.  (Rothman, supra, §§ 5.32-5.34, pp. 226-230.)  Canon 

3B(9) contains a narrow ‘public procedural exemption’ that permits judges to 

publically provide information about court procedures and give the public a better 

understanding of legal issues, even in cases pending in the judge’s court.  (Ross, 

supra, 49 Cal.4th at pp. CJP Supp. 124, 128 [exemption permits explaining venue 

and jury procedures and providing neutral background information concerning the 

case and the specific issue before the court].)  But the exemption does not allow 

the judge to comment publicly on the substance of a case, to make statements that 

could give the appearance of political bias or prejudgment, or to discuss facts from 

confidential proceedings.  (Ross, supra, at p. CJP Supp. 123 [improper discussion 

of confidential juvenile proceedings showed an abandonment of neutrality that 

                                                                                                                                                  

who is charged with deciding the case.”  (Broadman v. Commission on Judicial 

Performance (1998) 18 Cal.4th 1079, 1101.)  Such commentary could undermine 

public confidence in the decisions of the court.  (Rothman, California Judicial 

Conduct Handbook (2013 supp.) § 5.32, p. 226 (Rothman).) 

 
8
  Other jurisdictions are in accord regarding the potential pitfalls of 

interviews.  (Va. Jud. Ethics Advisory Com., Opn. 99-7, supra, p. 1 [it is difficult 

to imagine an interview with a judge on a radio or television program that would 

not lead to discussion of legal issues either pending or impending]; Broadbelt, 

supra, 146 N.J. at p. 510, citing N.J. Advisory Com. on Jud. Conduct, Opn. 1-89 

(1989) p. 1 for the caution that the give and take of an interview discussion might 

expose the judge to the hazard of commenting on the issues in a pending case].) 
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undermined public trust]; id., at pp. CJP Supp. 124, 127 [improper comments about 

the facts and political overtones of a case on appeal had significance beyond the 

legal issues].)  Thus, great care must be taken in any interview to avoid 

commenting on a case in a way that could undermine public confidence in the 

integrity and impartiality of the judiciary.  (Rothman, supra, § 5.34, p. 227 

[comments on cases rarely made due to concern that permitted comments on 

procedural matters are seen as involving the substance of the case].) 

 An interview that is a personal profile about the judge and does not mention 

cases is therefore permitted under canon 3B(9).  (Rothman, supra, § 5.34, p. 230 

[discussing a nationally broadcast interview with Judge Ito that did not mention the 

high profile case he was hearing].)  This would necessarily extend to an interview 

that profiles the work with the Forum and tribal courts where cases are not 

mentioned. 

 In sum, the state court Forum judges are permitted under the canons to 

appear in filmed interviews in which they explain their work with the Forum and 

tribal courts, including discussing court procedures and legal issues that would 

promote public understanding and confidence in the administration of justice.  But 

they must be careful not to make statements that describe the substance of pending 

cases, create the appearance of political bias or prejudgment, or reveal facts from 

confidential proceedings. 

 

(2). Filming of a Case  

 Media coverage that includes recording and broadcasting court proceedings 

is governed by California Rules of Court, rule 1.150, which specifies that filming 

is prohibited unless exempted under the rule.  (Cal. Rules of Court, rule 1.150(c).)  

The rule expressly prohibits filming of spectators (rule 1.150(e)(6)(D)), 

proceedings closed to the public (rule 1.150(e)(6)(B)), and conferences between 
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attorneys and clients, witnesses or other attorneys, and bench conferences (rule 

1.150(e(6)(E)).  Otherwise, media coverage is permitted by court order.  The judge 

has discretion to permit or limit recording (rule 1.150(e)).  The rule specifies the 

factors a judge must consider when permitting filming.
9
  In addition, some courts 

have adopted local rules that provide further limitations on filming.  So long as the 

filming is consistent with all applicable rules, the documentary may include 

filming of trial court proceedings.
10

 

                                              
9
  The specified factors include: (A) the importance of maintaining public trust 

and confidence in the judicial system; (B) the importance of promoting public 

access to the judicial system; (C) the parties' support of or opposition to the 

request; (D) the nature of the case; (E) the privacy rights of all participants in the 

proceeding, including witnesses, jurors, and victims; (F) the effect on any minor 

who is a party, prospective witness, victim, or other participant in the proceeding; 

(G) the effect on the parties' ability to select a fair and unbiased jury; (H) the effect 

on any ongoing law enforcement activity in the case; (I) the effect on any 

unresolved identification issues; (J) the effect on any subsequent proceedings in the 

case; (K) the effect of coverage on the willingness of witnesses to cooperate, 

including the risk that coverage will engender threats to the health or safety of any 

witness; (L) the effect on excluded witnesses who would have access to the 

televised testimony of prior witnesses; (M) the scope of the coverage and whether 

partial coverage might unfairly influence or distract the jury; (N) the difficulty of 

jury selection if a mistrial is declared; (O) the security and dignity of the court; (P) 

undue administrative or financial burden to the court or participants; (Q) the 

interference with neighboring courtrooms; (R) the maintenance of the orderly 

conduct of the proceeding; and (S) any other factor the judge deems relevant. (Cal. 

Rules of Court, rule1.150(e)(3)(A)-(S).) 
 
10

  Other jurisdictions are in accord with the educational value of filming court 

proceedings.  (See Nev. Standing Com. on Jud. Ethics & Election Practices, Opn. 

JE07-0 11 (2007) p. 1 [under rules of court, a judge may allow a television station 

to videotape an entire trial for posting on the television station's Web site and 

viewing by the general public].)  Although New York is a jurisdiction that 

prohibits appearances and interviews in for-profit programming generally, as noted 

above, that prohibition does not apply to the filming of actual court proceedings. 

(See N.Y. Advisory Com. on Jud. Ethics, Joint Opn. 11-154/11-155 (2012) p. 1 

[subject to administrative approvals, a judge may permit a for-profit video 
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(3). Filming of a Forum Meeting 

 The canons already discussed in section III.(1). would apply to any decision 

by the Forum to film its meetings.  Thus, state court Forum judges may appear in a 

filmed Forum meeting but must use caution not to discuss the substance of pending 

cases, make statements that create the appearance of political bias or prejudgment, 

or reveal facts from confidential proceedings. 

 

IV. Conclusions 

 The appearance by state court Forum judges in the described documentary 

film would not give rise to a reasonable suspicion that the prestige of office was 

being utilized to promote a commercial product.  The demonstrable public benefit 

to be derived from the educational content of the documentary far outweighs any 

attenuated possibility of personal or pecuniary gain to the copyright holder.  

Judicial appearance in the documentary film is therefore not prohibited by the 

canons.  Further, the state court Forum judges are permitted under the canons to 

appear in filmed interviews in which they explain their work with the Forum and 

tribal courts, including discussing court procedures and legal issues that would 

promote public understanding and confidence in the administration of justice.  

However, they must be cautious not to discuss the substance of pending cases, 

create the appearance of political bias or prejudgment, or reveal facts from 

confidential proceedings.  The documentary may include filming of trial court 

                                                                                                                                                  

production company to film regular court proceedings for a documentary, and may 

permit a local public access television channel to film selected court hearings for 

broadcast at a later time, as long as the judge will merely perform his or her regular 

judicial duties while being filmed, will not receive compensation from the filming 

company or broadcaster, and will not allow the filming process to interfere with 

the court's proceedings].) 
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proceedings that are excepted under California Rules of Court, rule 1.150, and that 

follow any applicable local rules.  Finally, state court Forum judges may appear in 

a filmed Forum meeting but must use the cautions that apply to appearances and 

interviews.   

 





 This informal opinion summary is advisory only (Cal. Rules of Court, rules 

9.80(a), (e); Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 

1(a), (b)). It is based on facts and issues, or topics of interest, presented to the California 

Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 

Rules of Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate 

by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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DISQUALIFICATION FOR SPOUSE’S POLITICAL CAMPAIGN 

SERVICES 

 

I. Question Presented 

 The Committee on Judicial Ethics Opinions (CJEO) was asked for an opinion on 

whether a trial court judge must disqualify himself or herself when the judge’s spouse 

provides political campaign services to reelect the head of a government legal office and 

attorneys from that office, but not the head of the office, appear as counsel in a 

proceeding.  An opinion was also sought on whether the judge has disclosure obligations 

if the judge is not disqualified and, if so, the length of time that the judge must disclose 

the relationship.  
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II. Summary of Conclusions Provided 

Canon 3B(1) of the California Code of Judicial Ethics and Code of Civil 

Procedure section 1701 require a judge to hear and decide all matters assigned to the 

judge, except those in which the judge is disqualified by law.  Section 170.1 and canon 

3E provide the grounds necessitating disqualification, including where the judge has a 

financial interest in the proceeding and where the judge is biased or prejudiced in the 

matter, based on either the judge’s subjective belief or an objective belief of a reasonable 

person aware of the facts.  (§ 170.1, subd. (a)(3), (6)(A), (6)(B).) 

The committee advised that a judge whose spouse provides campaign services to 

the head of a government legal office does not have a statutory disqualifying financial 

interest when attorneys from the government legal office, but not the head of the office, 

appear as counsel in a proceeding.  The spouse’s services are provided to the head of the 

government legal office and not to the government legal office itself, the services are 

unrelated to the matter before the judge, and the head of the government legal office is 

not appearing before the judge.  Therefore, in most instances, a reasonable person aware 

of the spouse’s campaign services would not doubt the judge’s impartiality, and the judge 

may decline to disqualify himself or herself unless the judge subjectively believes that he 

or she is unable to act impartially.  The committee advised that the judge should evaluate 

the facts and circumstances surrounding the campaign and the proceeding to determine 

whether the specific circumstances, such as the source of campaign funds, publicity 

surrounding the proceeding, and size of the government legal office, could cause a person 

aware of the facts to reasonably doubt the judge’s impartiality.  If so, the judge should 

disqualify himself or herself. 

                                              
1  All further references to canons are to the California Code of Judicial Ethics unless 
otherwise indicated.  All references to section or sections are to the Code of Civil 
Procedure unless otherwise indicated. 



3 
 

The committee further advised that the spouse’s campaign services to the head of 

the government legal office is information that is reasonably relevant to the question of 

disqualification.  (Canon 3E(2)(a).)  The trial court judge should disclose on the record 

that the spouse is engaged in campaign services.  The judge should continue to disclose 

the spouse’s campaign services for a reasonable period of time after the spouse’s services 

end or after the last payment related to the services is received, whichever occurs later. 

III. Disqualification 

Section 170 and canon 3B(1) obligate a judge to hear and decide all matters unless 

the judge is disqualified, including those matters that are controversial and may subject 

the judge to public disapproval and criticism.  (Canon 3B(2) [“A judge shall be faithful to 

the law regardless of partisan interests, public clamor, or fear of criticism”]; United Farm 

Workers v. Superior Court (1985) 170 Cal.App.3d 97, 100, 103 [section 170 reminds 

judges of their duty to hear cases, which is equally as strong as the duty to disqualify, and 

protects judges from public criticism by providing a clear statement of their 

responsibility].)  On the other hand, a judge cannot allow relationships to influence the 

judge’s judicial conduct or judgment, and the canons require a judge to uphold the 

independence and impartiality of the judiciary at all times.  (Canons 1, 2A, 2B(1).)  The 

duty to disqualify is intended to safeguard the integrity and fairness of the judicial 

process, is concerned with the rights of the parties before the court, and is intended to 

ensure public confidence in the judiciary.  (People v. Freeman (2010) 47 Cal.4th 993, 

1000-1001.) 

Section 170.1 sets forth the grounds for judicial disqualification at the trial court 

level.2  A judge is disqualified if any of the grounds specified in section 170.1 are 

                                              
2  This opinion summary focuses on the disqualification and disclosure obligations of trial 
court judges.  “Judge” and “trial court judge” are used interchangeably to refer to a trial 
court judge.  Canon 3E(4) and 3E(5) set forth the standards for recusal of an appellate 
justice and are substantially similar to the grounds for disqualification pursuant to section 
170.1.  Appellate justices are not subject to disclosure obligations pursuant to the canons.   
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present, including, as relevant here, if the judge has a financial interest in the proceeding, 

is biased or prejudiced in the matter, or if a person aware of the facts might reasonably 

entertain a doubt that the judge would be able to be impartial.  (§ 170.1, subd. (a)(3), 

(6)(A), (6)(B).) 

A. Financial Interest in the Proceeding 

A judge is disqualified if the judge has a financial interest in the subject matter of 

a proceeding or in a party to the proceeding.  (§ 170.1, subd. (a)(3)(A).)  A judge is 

deemed to have a financial interest if the judge or the judge’s spouse possesses 

“ownership of more than a 1 percent legal or equitable interest in a party, or a legal or 

equitable interest in a party of a fair market value in excess of one thousand five hundred 

dollars ($1,500), or a relationship as director, advisor, or other active participant in the 

affairs of the party,” with certain exceptions.  (§§ 170.5, subd. (b); 170.1, subd.  

(a)(3)(B)(i) [a judge is deemed to have a financial interest if the spouse has a financial 

interest].) 

The fact that the judge’s spouse receives a financial benefit from the head of the 

government legal office, and not the government legal office itself, does not constitute a 

disqualifying financial interest as the term is defined.  (§ 170.5, subd. (b); Rothman et al., 

Cal. Judicial Conduct Handbook (4th ed. 2017) § 7:30, p. 429 (Rothman) [“[T]he 

disqualification statute makes no mention of financial interest in entities other than a 

party, nor does the statute refer to ownership interests that may be affected by a decision 

regarding a party”].)  The head of the government legal office is not the subject of or a 

party to the proceeding, so the spouse’s anticipated compensation from the head of the 

government legal office is not a disqualifying financial interest for the judge. 

Nor is the spouse a director, advisor, or other active participant in the affairs of the 

government legal office.  While the spouse may be an active participant in the campaign 

of the head of the government legal office, such activity does not extend to the activities 

or policy decisions of the government legal office itself.  (Cal. Judges Assn., Opn. No. 55 

(2006), p. 2 [involvement that would trigger consideration of disqualification is where the 
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spouse’s position requires him or her “to advise on, or actively participate in, the major 

activities or policy decision of the government entity”].)  Therefore, the committee 

advised that the spouse’s financial interest in the head of the government legal office does 

not necessitate disqualification pursuant to section 170.1, subdivision (a)(3). 

B. Capacity To Be Impartial 

Section 170.1, subdivision (a)(6)(A) requires disqualification where a judge is 

unable to be impartial based on either the judge’s subjective belief or the objective belief 

of a reasonable person.  Section 170.1, subdivision (a)(6)(A)(ii) requires disqualification 

where “[t]he judge believes there is a substantial doubt as to his or her capacity to be 

impartial.”  This is an individual determination that a judge makes in each proceeding, 

which is balanced against the overarching duty to decide a case.  No authority has held 

that a judge erred by failing to recuse on this subjective ground.  (Rothman, supra, appen. 

G, p. 917.) 

Section 170.1, subdivision (a)(6)(A)(iii) requires disqualification when “[a] person 

aware of the facts might reasonably entertain a doubt that the judge would be able to be 

impartial.”  Subdivision (a)(6)(A)(iii) was enacted due to the difficulty in proving that a 

judge is biased unless the judge admits such bias and disqualifies himself or herself, as 

well as to promote public confidence in the integrity and impartiality of the judiciary.  

(United Farm Workers of America v. Superior Court, supra, 170 Cal.App.3d at p, 103; 

Rothman, supra, appen. G, p. 918.)  It strikes a balance between the parties’ right to a 

decision based upon an objective evaluation of the facts and the law, and the public’s 

right to a fair, yet efficient resolution of disputes.  (United Farm Workers of America v. 

Superior Court, supra, at p. 100; People v. Freeman, supra, 47 Cal.4th 993, 1000-1001 

[section 170.1 is concerned with both the rights of the parties before the court and 

ensuring public confidence in the judiciary].)  Disqualification based on this statutory 

ground is evaluated under an objective standard:  “if a fully informed, reasonable member 

of the public would fairly entertain doubts that the judge is impartial, the judge should be 

disqualified.”  (Wechsler v. Superior Court (2014) 224 Cal.App.4th 384, 391.) 
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Applying this objective standard, in United Farm Workers v. Superior Court, 

supra, 170 Cal.App.3d 97, the Court of Appeal determined that no person aware of the 

facts would reasonably doubt the judge’s impartiality where, six years before the judge 

presided over the matter, the judge’s wife worked for one of the parties for two days.  

The court regarded this as a close issue and based its decision on the absence of a 

continuing relationship between the party and the judge’s spouse that could give rise to a 

personal or financial interest.  (Id. at p. 105.)  In most instances, there is an appearance of 

bias necessitating disqualification if the spouse is employed by a nongovernmental entity 

that is a party to the proceeding.  (Cal. Judges Assn., Judicial Ethics Update (2016), 

I.B.15, p. 2 [a judge should disqualify himself or herself where adult son who lives at 

home is employed part-time by a corporation that is a party in a matter before the judge].)  

Conversely, where a spouse is employed by a governmental entity party, the judge is not 

disqualified unless the spouse is involved in the case before the court.  (Rothman, supra, 

§ 7:46, p. 464; Cal. Judges Assn., Opn. No. 55, supra, p. 2 [advising that disqualification 

is typically not required where a judge’s family member is directly employed by a 

government entity party].) 

Here, the judge’s spouse is employed by a nongovernmental entity that is neither a 

party to nor the subject matter of the proceeding.  The spouse receives compensation 

from the head of a government legal office, not the government legal office itself, and the 

head of the government legal office is not the subject of the proceeding or a party to the 

proceeding and does not appear as counsel in the matter.  There is no direct connection 

between the judge or the judge’s spouse and the government legal office.  Under these 

circumstances, the committee advised that a person aware of the facts would not 

reasonably doubt the judge’s capacity to be impartial, and the judge may decline to 

disqualify himself or herself. 

There are other factors a judge should consider, however, that may cause a person 

aware of the facts to reasonably doubt the judge’s impartiality.  Where the judge does not 

have a disqualifying financial interest under section 170.1, subdivision (a)(3), the judge 

must still consider whether there are financial ties to the party that may create an 
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appearance of bias.  For example, if the judge is aware that the head of the government 

legal office is self-funding the campaign and the spouse’s payment is therefore derived 

exclusively from the candidate’s salary, the judge’s impartiality might reasonably be 

questioned as the judge’s community property is indirectly attributable to the government 

legal office.  The judge’s impartiality is even more likely to be questioned where a 

judgment against the government legal office could endanger the position of the head of 

the government legal office.  If the proceeding is high profile or likely to garner publicity 

that could impact the campaign, the judge’s impartiality is more likely to be questioned.  

Whether the judge’s conduct in a proceeding would result in the head of the legal office 

no longer utilizing the judge’s spouse for campaign services is, in most instances, highly 

speculative; however, the judge should still consider whether the nature of the proceeding 

and the publicity related to the proceeding warrant disqualification.  (Cal. Judges Assn., 

Opn. 55, supra, p. 2 [financial consequences to a family member employed by a 

government entity that receives an adverse judgment so attenuated that no reasonable 

person would doubt the judge’s impartiality]; Rothman, supra, § 7:46, pp. 464-465.) 

Another factor the judge should consider is the size of the government legal office.  

If the government legal office is so large that the head of the office has minimal oversight 

of the attorneys appearing before the judge, there is less of an appearance of doubt that 

the judge would be impartial.  If, however, the government legal office consists of only a 

few attorneys and the head of the office is involved in the day-to-day supervision of the 

attorneys or the proceeding, the judge’s impartiality may reasonably be questioned. 

In sum, the committee advises that, in most instances, a judge is not disqualified 

from hearing a matter where the judge’s spouse provides campaign services to reelect the 

head of a government legal office when attorneys from that office, but not the head of the 

office, appear as counsel in a proceeding.  The judge should evaluate other factors, such 

as whether the campaign is entirely or mostly self-funded, the publicity surrounding the 

proceeding, and the size of the government legal office.  Depending on these facts, a 

reasonable person may doubt the judge’s impartiality, requiring disqualification. 
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IV. Disclosure Requirements  

Once a trial judge determines that he or she is not disqualified under the Code of 

Civil Procedure or the canons, the judge must then evaluate whether disclosure is 

necessary.  Disclosure ensures the appearance of impartiality and integrity of decisions as 

required by canons 1 and 2, provides information that could form a basis for a party to 

seek recusal, and gives the parties an opportunity to bring to the judge’s attention any 

additional information that the judge is unaware of, which may be relevant to 

disqualification.  (Canons 1 [a judge shall uphold the integrity of the judiciary] & 2 [a 

judge shall avoid impropriety and the appearance of impropriety]; People v. Freeman, 

supra, 47 Cal.4th 993, 1000-1001 [the grounds for disqualification are concerned with 

the rights of the parties and ensure public confidence in the judiciary]; Rothman, supra, § 

7:73, p. 495.)  A judge must examine what information is relevant to the question of 

disqualification and should be disclosed, if any, and how long disclosure is required. 

A. Relevance 

The disclosure requirement is broader than the disqualification requirement.  A 

judge must disclose on the record “information that is reasonably relevant to the question 

of disqualification under Code of Civil Procedure section 170.1, even if the judge 

believes there is no actual basis for disqualification.”  (Canon 3E(2)(a).)  Information that 

is reasonably relevant to the question of disqualification includes any information a judge 

relies on when deciding whether he or she is disqualified.  (Rothman, supra, § 7:75, p. 

500 [“relevant” as used in canon 3E(2)(a) refers to the definition in Evidence Code 

section 210 – the information should have a tendency in reason to prove or disprove 

something].) 

The fact that a family member is an employee of a private law firm or a 

government legal office appearing before the court, even where the family member has 

no involvement in the case, is relevant to the question of disqualification and should be 

disclosed. (Rothman, supra, § 7:45, pp. 459, 462; Com. on Jud. Performance, Ann. Rep. 
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(2016), Advisory Letter 10, p. 28 [judge failed to disclose relative’s employment with the 

district attorney’s office when attorneys appeared before the judge]; Com. on Jud. 

Performance, Ann. Rep. (2005), Advisory Letter 15, p. 25 [judge failed to disclose that 

his teenage child was employed as a “go-fer” by a law firm while the law firm frequently 

appeared before the judge].)  Similarly, if the spouse works for an agency, such as a 

police department, that is involved in an investigative capacity in a case but the spouse is 

not personally involved in the case, that fact should be disclosed.  (Rothman, supra, § 

7:46, p. 464.)   

The committee advised that the parties or lawyers would consider the spouse’s 

campaign services as similarly relevant to the question of disqualification in a matter.  

Although the judge’s spouse has no direct connection to the government legal office, the 

spouse receives financial compensation from the head of the government office who has 

ultimate authority over those attorneys that appear before the judge.  Therefore, the 

committee advised that the judge should disclose on the record the spouse’s campaign 

services while the spouse is engaged in providing such services.  (Canon 3E(2)(a); CJEO 

Formal Opn. 2013-002 (2013) [advising a judge how to make a disclosure on the record 

when there is no court reporter or electronic record].) 

B. Duration of Disclosure 

Neither the canons nor section 170.1 set a specific timeframe for disclosure of 

information that is relevant to disqualification, except as it relates to campaign 

contributions.  Canon 3E(2)(b)(iii) requires a trial court judge to disclose campaign 

contributions that the judge received no later than one week after the receipt of the first 

contribution or loan and for two years after the judge takes the oath of office, or two 

years from the date of the contribution or loan, whichever is later.  Section 170.1, 

subdivision (a)(2)(B) and (8)(A) set timeframes relevant to disqualification, requiring that 

a judge disqualify himself or herself unless at least two years have elapsed from when the 

judge served as a lawyer in the proceeding or from when the judge participated in 

discussions regarding prospective employment as a dispute resolution neutral, 
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respectively.  Based on these provisions, a two-year timeframe has become the 

benchmark for other disclosure obligations.  (Cal. Judges Assn., Opn. No. 60 (2008), p. 3 

[suggesting that two years is a reasonable period of time to disclose and may serve as a 

benchmark].) 

The committee advised that the judge should disclose the spouse’s campaign 

services for a reasonable period of time from when the spouse’s services end or from 

when the spouse receives final payment from the head of the government legal office, 

whichever occurs later.  Depending on the facts surrounding the spouse’s campaign 

services and the matter before the judge, including the degree of the head of the 

government legal office’s involvement in the proceeding, the degree of the spouse’s 

involvement in the campaign, the source of the campaign funds, the publicity surrounding 

the proceeding, and the size of the government legal office, the judge’s disclosure 

obligations may be shorter or longer than the two-year benchmark.  Disclosure for a 

reasonable period of time achieves the objectives of ensuring the appearance of 

impartiality and integrity of decisions, providing an opportunity to hear from the parties 

and to determine whether the disclosure raises other issues that the judge might want to 

consider, and providing information that could form a basis for a party to seek recusal.  

(Canons 1 & 2; Rothman, supra, § 7:73, p. 495.) 

V. Conclusion 

A judge has a duty to decide all matters assigned to the judge, except where 

disqualified by law.  The committee advised that, in most instances, a judge whose 

spouse provides campaign services to the head of a government legal office may decline 

to disqualify himself or herself when attorneys from that office, but not the head of the 

office, appear before the judge.  The judge should disqualify himself or herself if the 

judge believes that he or she is unable to act impartially.  The committee further advised 

that a trial court judge should disclose the fact that the spouse is providing campaign 

services to the head of the government legal office.  The judge should continue to 
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disclose the spouse’s campaign services for a reasonable period of time from when the 

spouse’s services end or from when the final payment is received, whichever occurs later. 

 

 This informal opinion summary is advisory only (Cal. Rules of Court, rule 9.80(a), 
(e); Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), 
(b)).  It is based on facts and issues, or topics of interest, presented to the California 
Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 
Rules of Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate 
by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2013-001 

[Issued September 4, 2013] 

 

DISCLOSURE WHEN A JUDGE’S SPOUSE SERVES ON A CITY 

COMMISSION 

 

 

I. Question: 

 Is disclosure required when a judge’s spouse has been appointed as a city utility 

commissioner and the judge hears cases involving the city? 

 

 The question was asked by a judge whose spouse was recently nominated by the 

mayor to serve as a city utility commissioner.  Commissioners are responsible for setting 

policy only as to the utility itself.  As a proprietary department, the utility manages and 

controls its own assets and funds.  Commissioners are volunteers; they are not paid and 

are not city employees.  The commissioners meet as a board once or twice per month.  

The judge frequently hears cases involving the city, but questioned whether disclosure is 

necessary when the utility itself is not a party and neither the actions nor policies of the 

utility are implicated in the dispute. 
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II. Oral Advice Provided: 

 Disclosure is required when a judge’s spouse has been appointed as an unpaid 

commissioner of a city utility and the judge hears cases involving the city.  As a general 

rule, information relevant to the question of disqualification must be disclosed.  (Cal. 

Code of Jud. Ethics, canon 3E; Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007), 

§ 7.72, p. 380.)  In this instance, disqualification would be required when the city is a 

party only if the judge’s spouse were employed by the city or if the spouse had a 

relationship with the city as a director, advisor or other active participant in city affairs 

(Code Civ. Proc., §§ 170.1 subds. (a)(3) & (a)(4), 170.5 subd. (b); Rothman, supra, § 

7.16, pp. 307-308.)  The facts presented do not mandate disqualification every time the 

city is a party because the judge’s spouse is not a city employee nor an active participant 

in the affairs of the city itself.  Reaching that conclusion necessarily requires 

consideration of the spouse’s relationship to the city and whether he or she is an active 

participant in policy and affairs.  Consideration of those distinguishing facts makes them 

relevant to the question of disqualification, thereby requiring disclosure whenever the city 

is a party.  (Canon 3E.) 

 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It 

is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 

Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 

 



1 

 

 

 

CALIFORNIA SUPREME COURT  

COMMITTEE ON JUDICIAL ETHICS OPINIONS 

350 McAllister Street, Room 1144A 

San Francisco, CA  94102 

(855) 854-5366 

www.JudicialEthicsOpinions.ca.gov 

 

CJEO Oral Advice Summary No. 2013-002 

[Issued September 10, 2013] 

 

ATTENDING A PRIVATE FOUNDATION MEETING TO SPEAK ABOUT 

NATIONAL AND STATE CIVICS EDUCATION WORK 

 

I. Question: 

 May a judicial officer meet with the board of a private foundation to discuss 

national and state civics education and a project the judicial officer is developing with a 

national legal association? 

 

 A judicial officer requested advice as to whether the canons prohibit attending a 

board meeting of a private foundation to speak about national and state civics education.  

The judicial officer had been appointed within the judicial branch to multiple civics 

education committees and task forces.  The question centered on a civics education 

project the judicial officer was developing with a national legal association.  A private 

foundation was interested in working with the national legal association on the project 

and asked the judicial officer to speak to its board about state and national civics 

education.  Members of the foundation include former California judicial officers and 
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prominent attorneys.  The judicial officer would not seek financial support from the 

foundation and would limit discussions with the board to civics education and the 

proposed project with the national legal association. 

 

II. Oral Advice Provided: 

 The judicial officer may meet with the board of the private foundation to discuss 

matters concerning the law, the legal system, or the administration of justice.  Judges are 

authorized to “speak, write lecture, teach, and participate in activities concerning legal 

and nonlegal subject matters,” subject to the requirements of the Code of Judicial Ethics.  

(Cal. Code Jud. Ethics, canon 4B.)  The Advisory Committee commentary to canon 4B 

states that “[a]s a judicial officer and person specially learned in the law, a judge is in a 

unique position to contribute to the improvement of the law, the legal system, and the 

administration of justice . . . . To the extent that time permits, a judge may do so, either 

independently or through a bar or judicial association or other group dedicated to the 

improvements of the law.”  (Cal. Code Jud. Ethics, Advisory Com. commentary foll. 

canon 4B.)  The terminology section of the Code states the following when defining the 

law, the legal system, or the administration of justice: “When a judge engages in an 

activity that relates to the law, the legal system, or the administration of justice, the judge 

should consider factors such as whether the activity upholds the integrity, impartiality, 

and independence of the judiciary (canons 1 and 2A), whether it impairs public 

confidence in the judiciary (canon 2), whether the judge is allowing the activity to take 

precedence over judicial duties (canon 3A), and whether engaging in the activity would 

cause the judge to be disqualified (canon 4A(4)).”  (Cal. Code Jud. Ethics, Terminology, 

“Law, the legal system, or the administration of justice.”) 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It 
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is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 

Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2013-003 

[Issued September 2, 2013] 

 

FUNDRAISING AMONG JUDGES FOR A CIVICS EDUCATION PROJECT OF 

A NONPROFIT NATIONAL LEGAL ASSOCIATION  

 

I. Question: 

 May a judicial officer engage in direct, individual solicitation of money from other 

judges to fund a civics education project by a nonprofit national legal association? 

 

 An appellate justice requested advice as to whether the canons prohibit fundraising 

among other judicial officers for a civics education project.  The appellate justice chairs a 

civics education committee of a nonprofit national legal association and would like to 

solicit funds for the committee’s civics education project from other members of the 

committee who are also judicial officers.  Members of the committee include judges and 

justices from other states, federal judges, retired judges from other states, and California 

judges and justices.  The appellate justice would not solicit funds from committee 

members who are trial judges in the justice’s appellate district and whose work the justice 

may review. 
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I. Oral Advice Provided: 

 

 The appellate justice may engage in direct, individual solicitation of money from 

other judges to fund the civics education project of a nonprofit association devoted to the 

improvement of the law, the legal system, and the administration of justice.  Although a 

judicial officer is prohibited from fundraising for a government, civic, or charitable 

organization, a judicial officer is permitted to “privately solicit funds for such an 

organization from other judges (excluding court commissioners, referees, retired judges, 

court-appointed arbitrators, hearing officers, and temporary judges).”  (Cal. Code Jud. 

Ethics, canon 4C(3)(d)(i); Advisory Com. commentary foll. canon 4C(3)(d).)  The 

rationale for this fundraising exception is that the improper use of the judicial office does 

not apply to private solicitations among judges.  (Rothman, Cal. Judicial Conduct 

Handbook (3d ed. 2007), § 10.45, pp. 559-560.)  The appellate justice’s intent not to 

solicit trial judges within the justice’s appellate district eliminates any ethical concerns 

about the use of superior judicial office.  All of the retired judges on the committee are 

from other states and do not fall within the retired judge exclusion from the exception in 

canon 4C(3)(d)(i).  The code defines judges as officers of the state judicial system (canon 

6A) and retired judges as those serving in the Assigned Judges Program (canon 6B).  

These definitions would apply to the use of the term “retired judges” in canon 

4C(3)(d)(i), which would not preclude the appellate justice from soliciting the out-of-

state retired judges on the committee. 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It 

is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 
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Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2014-004 

[Issued January 29, 2014] 

 

USE OF A TESIMONIAL LETTER TO PROMOTE A NATIONAL BAR 

ASSOCIATION PROGRAM  

 

I. Questions: 

 Question 1.  May a California judicial officer serve as signatory to a testimonial 

letter for a national bar association program that coordinates judicial internships for law 

students, which will be mailed directly to sitting federal and state judges using judicial 

letterhead? 

 

 Question 2.  Would use of the testimonial letter by the national bar association as 

part of informational materials given to law firms considering participating in or funding 

the program raise ethical concerns under the California Code of Judicial Ethics?  

Specifically: 

(a)  May the testimonial letter be included in informational materials forwarded by 

the national bar association to law firms that request information about the 

program? 
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(b)  May the testimonial letter be included in informational materials forwarded to 

law firms by the national bar association to solicit funds for the program?  

(c)  May the testimonial letter be posted on the national bar association’s website 

as part of informational material available to all viewers? 

 

II. Oral Advice Provided: 

 Question 1.  A California judicial officer may serve as a signatory to a testimonial 

letter that will be mailed directly to sitting federal and state judges using judicial 

letterhead.  The draft testimonial letter provided to the committee with the request for 

oral advice falls within the permissions granted in the California Code of Judicial Ethics 

because it is a personal-knowledge-based testimonial letter (canon 2(B)(2)(e)) 

recommending a national bar association program dedicated to the improvement of the 

law, the legal system, and the administration of justice (canon 4B.).  It is addressed to 

other state and federal judicial officers and seeks their non-monetary participation in the 

program (Advisory Com. commentary foll. canon 4B).  It does not request funds or 

otherwise seek to raise money for the program.  Thus, the judicial officer’s name and title 

may be used in the letter to promote the program.  Because the letter provides judges with 

information about the program, which includes mentoring and employing interns in the 

performance of judicial duties, it is being used for a public purpose and the letter may be 

written on official judicial stationary.  (Rothman, Cal. Judicial Conduct Handbook (3d ed. 

2007), § 8.52, p. 426; canon 2B(2)(e).) 

 

 Question 2.  The draft testimonial letter raises ethical concerns under the 

California Code of Judicial Ethics if it is used essentially as a fundraising mechanism by 

the national bar association to solicit donations of time or money for the program from 

law firms.  (Canon 4C(3)(d)(iv).)  If sent to law firms as part of program materials 

intended to solicit funds, the letter provides a reasonable implication of the judicial 

officer’s endorsement of funding and could reasonably be perceived as part of that 
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solicitation.  Such use of the letter is prohibited under canon 4C(3)(d)(iv).  Specifically, 

the testimonial letter may not be provided to law firms considering participation in the 

program as a sponsor or contributor.  The letter may not be forwarded to law firms as part 

of a solicitation effort by the national bar association seeking funding for the program, 

regardless of whether or not the law firms have requested information about the program.  

The letter may be posted on the national bar association’s website as part of informational 

material available to all viewers, including judges, law firms, and the public, but may not 

be posted on an area of the website devoted to solicitation and funding. 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It 

is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 

Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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DISQUALIFICATION FOR MEMBERSHIP IN AN AMICUS CURIAE 

 

 

 

I. Question: 

 Does an appellate justice have disqualification obligations when the justice is a 

member of a regional, environmental, non-profit organization that has filed an amicus 

curiae brief in a matter being heard by the justice? 

  

 The question was asked by an appellate justice hearing an appeal in which an 

amicus curiae brief had been filed on behalf of a regional, environmental, non-profit 

organization.  The justice has been a member of the amicus organization for 

approximately 20 years.  The justice’s participation in the organization has been limited 

to payment of annual membership dues of approximately $120.00. 
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II. Oral Advice Provided: 

 The justice has discretion to decline to disqualify.  Canon 4A requires judges to 

conduct their extrajudicial activities so that they do not cast doubt on the judge’s capacity 

to act impartially or lead to frequent disqualification.  (Cal. Code of Jud. Ethics, canon 

4A(1) and (4).)  Canon 3E(4) obligates appellate justice to make a discretionary decision 

to disqualify if the justice substantially doubts his or her capacity to be impartial, or if the 

circumstances are such that a reasonable person aware of the facts would doubt the 

justice’s ability to be impartial.  (Canon 3E(4)(b) and (c).) 

 

 Judicial membership in non-profit community organizations that do not practice 

invidious discrimination is not prohibited by the canons. (Rothman, Cal. Judicial Conduct 

Handbook (3d ed. 2007), §§ 10.02-10.06, pp. 525-527.)   Instead, community activities 

are expected of judges and encouraged.  (Canon 4A, Advisory Committee commentary 

foll. canon 4A; Standards of Judicial Administration, std. 10.5.)   

 

 Two sources provide guidance on disqualification issues posed by judicial 

involvement in non-profit organizations (Rothman, supra, § 7.57, pp. 367-368, append. L 

[Guide to Involvement in Community Activities and Outreach], and Cal. Judges Assoc., 

Formal Ethics Opinion No. 53 (2003), pp. 1-4).  Both provide factors to be considered by 

judges when determining their disqualification obligations where the judge has made 

contributions to an appearing non-profit organization (id.).  The applicable factors are: 

 

1) The nature of the organization; 

2) The levels of involvement; 

3) The size of the contribution; and 

4) Whether the contribution is a voluntary donation. 

 



3 

 

 Factors 2-4 clearly indicate against disqualification in this case.   The justice’s 

level of involvement is limited to annual payment of dues.  The size of the justice’s $120 

membership dues are small in relation to the organization’s total dues from over 35,000 

members.  The justice renews membership annually and does not participate in a 

fundraising event. 

 

 Only the first factor requires analysis, but the resulting conclusions also indicate 

against disqualification.   Judge Rothman explains the disqualification concerns related to 

the nature of the organization as follows: “Where the non-profit organization represents a 

side in litigation before the courts (e.g., a contribution to Legal Aid suggests support of 

access to justice for the poor, whereas a contribution to a tenant’s advocacy group 

suggests sympathy for a side in landlord/tenant cases) … membership in the organization 

could raise a question of the judge’s capacity to maintain impartiality.”  (Rothman, supra, 

§ 7.57, pp. 367-368.)   Here, the non-profit organization is like Legal Aid in that it 

supports conservation of regional rivers.  The non-profit organization is not in the nature 

of an advocacy group and  it is not regularly involved in litigation, such as may be the 

case with the Sierra Club.  (See, e.g., In re U.S., 666 F.2d 690, 695 (1st Cir. 1981) [pre-

judicial appointment participation in the Sierra Club, which regularly engages in 

adversarial court proceedings, does not require disqualification]; Flamm, Judicial 

Disqualification (2d ed., 2007), §10.5, p. 269 [disqualification in federal proceedings 

involving the Sierra Club may sometimes be appropriate for post-appointment 

membership].) 

 

 The most significant fact here, however, is that the non-profit organization filed an 

amicus brief and is not a party in the matter the justice is deciding.  A reasonable person 

aware of this fact would have no reason to doubt the justice’s ability to be impartial in 

deciding the interests of the parties.  The California Supreme Court’s practices support 

this conclusion.  
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 In Supreme Court matters in which one or more justices hold a financial interest in 

an organization that has filed an amicus brief, the court may decide to issue what is titled 

a Notice Concerning Necessity to Recuse (copy attached  below).  In that Notice, the 

court concludes that a justice is not required to recuse when a non-party files an amicus 

brief and the justice has a financial interest in the amicus curiae.  The Notice provides 

notice to the parties that after considering all of the applicable rules, canons, statutes, and 

principles, the justices who hold financial interests in amicus curiaes have declined to 

recuse themselves and will continue to participate in the proceedings. 

 

 Here, as the court concludes in its Notice Concerning Necessity to Recuse, the 

justice has the discretion to decline to disqualify.  The justice also has the discretion to 

decide whether or not to disclose the membership and the decision not to disqualify 

(Rothman, supra, § 7.72, p. 382, § 7.90, p. 389).   

 

III. Attachment 

NOTICE CONCERNING NECESSITY TO RECUSE 

 

            A justice is required to recuse him or herself when he or she has specified 

financial or other interests in a party appearing before the court.  The court has been 

asked whether the same recusal requirement applies when a justice has a similar interest  

in an amicus curiae, but not a party.  

            No statute, Canon of Ethics, or rule requires recusal under such facts.  Recusal is 

required if a judicial officer or a specified member of the justice’s household has a 

financial interest in the matter, defined as an “ownership or more than 1 percent legal or 

equitable interest in a party, or a legal or equitable interest in a party of a fair market 

value exceeding one thousand five hundred dollars.”  (Code of Judicial Ethics, canon 

3E(5)(d), italics added.) There may, of course, be some circumstances in which recusal 

based on a non-party interest would be appropriate pursuant to canon 3E(4)(c) of the 
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Code of Judicial Ethics, requiring disqualification if “the circumstances are such that a 

reasonable person aware of the facts would doubt the justice’s ability to be impartial.”  

Nevertheless, it is clear that the applicable laws and regulations do not automatically 

require disqualification based upon a financial interest in a non-party to the action. 

            Each justice has a duty to hear the matters assigned to him or her in the absence of 

a ground for disqualification.  (Canon 3B(1).)  Moreover, it is important to the 

administration of justice to avoid the potential for “justice- shopping” that might occur if 

non-parties were to file amicus curiae briefs or letters in order to disqualify an otherwise 

qualified jurist in an individual case. 

            After considering all the applicable rules, canons, statutes, and principles, the 

justices who hold a financial interest in parties that have participated in the filing of 

amicus curiae briefs have declined to recuse themselves and will continue to participate 

in the proceedings in the above entitled matter. 

 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rules 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), (b)).  

It is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 

Court, rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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DISQUALIFICATION FOR MEMBERSHIP IN A SPECIALITY WOMEN’S BAR 

ASSCOIATION  

 

 

I. Question: 

 Are judges or justices who are members of a specialty bar association dedicated to 

the advancement of women in law and society disqualified from hearing matters 

involving female litigants, such as family law matters? 

 

 The question was asked by a presiding judge who received a request from an 

attorney that all female judicial members of a specialty women’s bar association be 

banned from hearing family law matters and appeals because of bias in favor of female 

litigants.  The stated mission of the specialty women’s bar association is to advance the 

status of women in the law and society and membership is open to male and female 

members of the bar and bench. 

 

www.JudicialEthicsOpinions.ca.gov


2 

 

II. Oral Advice Provided: 

 Judges and justices who are members of a specialty bar association dedicated to 

the advancement of women in law and society are not disqualified from hearing matters 

involving female litigants, such as family law matters.  The Code of Judicial Ethics does 

not prohibit membership in a specialty women’s bar association that has male and female 

members and does not invidiously discriminate based on gender.   (Cal. Code of Judicial 

Ethics, canon 2C; Advisory Committee commentary foll. canon 2C; Rothman, Cal. 

Judicial Conduct Handbook (3d ed. 2007) §10.23, pp. 538-539.)  A person aware of the 

women’s bar association’s mission and membership would reasonably conclude that its 

male and female judicial members share an interest in the goal of advancing women’s 

participation in law and society as attorneys and judges.  Such an aware person would not 

reasonably doubt a judicial member’s ability to be impartial towards female litigants.  

(Cal. Code of Judicial Ethics, canon 3E(1), (4)(c); Advisory Committee commentary foll. 

canon 2A; Code of Civ. Proc., § 170.1(a)(6)(A)(iii).)   

  

                Regarding the request made by an attorney in a letter to the presiding judge 

asking that all members of a women’s bar association be banned from family law matters 

and appeals, the committee concludes that the attorney’s request is beyond the authority 

of the presiding judge, under any circumstances, until a judicial officer has made a 

personal determination that he or she is disqualified to hear an assigned matter and 

notifies the presiding judge.  (Cal. Code of Judicial Ethics, canon 3B(1); Code of Civ. 

Proc., §§ 170-170.9; Cal. Rules of Court, rules 10.603(c)(1) and 10.608(1)(A); Rothman, 

supra, § 7.17, p. 310, Appendix F; Cal. Judges Assoc., Formal Ethics Opinion No. 62 

(2009) pp. 2-3 [except in the case of a motion by a party under section 170.3(c), no judge, 

including a presiding judge, may declare another judge to be disqualified to hear a case].) 
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 This oral advice summary is advisory only (Cal. Rules of Court, rules 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), (b)).  

It is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 

Court, rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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[Posted May 2, 2014] 

 

JUDICIAL REVIEW OF EX PARTE APPLICATIONS FOR FAMILY LAW 

CONTEMPT ORDERS  

 

 

I. Question: 

 CJEO was asked to clarify or extend CJEO Formal Opinion 2014-004, or to 

provide an independent opinion addressing judicial review of ex parte applications for 

contempt orders.  The request posed the following question: 

 

Does a judicial officer breach the ethical obligations (as stated in CJEO Formal 

Opinion 2014-004) to avoid having ex-parte communication with a party in viewing 

family law contempt applications, i.e. reading them and/or signing them or rejecting 

them, without prior notice having been given to the opposing party and or counsel? 

 

 CJEO made the discretionary decision to provide oral advice in response to this 

request (Cal. Rules of Court, rule 9.80 (j)(1); CJEO Rules, rule 7(b)).  

file:///C:/Users/NBlack/Documents/Drafting%20Subcommittees/Topic%2014-032%20%5bCJEO%20Oral%20Advice%20Summary%202014-007%5d/www.JudicialEthicsOpinions.ca.gov
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II. Oral Advice Provided: 

 CJEO Formal Opinion 2014-004 clearly states the ethical rule that ex parte 

communications are prohibited unless expressly authorized by law under canon 3B(7)(c) 

of the California Code of Judicial Ethics.  The opinion also clearly states that it addresses 

only the extent to which ex parte communications are authorized by the family law rules 

of court governing ex parte applications for non-domestic-violence emergency orders 

(Cal. Rules of Court, rules 5.151 et seq.).  The opinion’s analysis is clearly limited to the 

question of whether the screening procedures used under a specific local rule allow ex 

parte communications that are not authorized by those family law rules of court.  Given 

these express limitations, there is no basis for a clarification or extension of CJEO Formal 

Opinion 2014-004 to discuss ex parte applications for family law contempt orders, which 

are governed by other laws pertaining to general civil and family law contempt 

proceedings (Code of Civil Procedure §§ 1211(b), 1211.5; Family Law Code § 292).  The 

Judicial Council Forms mandated for use under those statutes provide procedures for 

authorized judicial review of ex parte communications (Family Law Code § 292(c); JCC 

FL-410, 411, and 412).  An independent CJEO advisory opinion is not necessary to 

explain those forms or otherwise provide a legal opinion interpreting the contempt 

statutes. 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rules 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), 

(b)).  It is based on facts and issues, or topics of interest, presented to the California 

Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 

Rules of Court, rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate 

by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2014-008 

[Posted July 1, 2014] 

 

APPLICATION OF THE RULE OF NECESSITY   

 

 

I. Question: 

 Does the rule of necessity permit a sitting appellate justice to author an opinion 

deciding an issue on appeal that would disqualify all sitting and retired appellate justices? 

 

 The question was asked by an appellate justice assigned to author an opinion 

involving the issue of whether article Vl, section 17, of the California Constitution 

prohibits judges and justices from accepting any form of public employment during the 

remainder of their term of office.
1
 

 

 

                                              
1
  Limited identifying information is included in this oral advice summary because 

confidentiality has been waived by the appellate justice’s reliance on, and reference to, 

this advice in a published appellate opinion (Cal. Rules of Court, rule 9.80(h)(3); CJEO 

rules, rule 5(e); Gilbert v. Chiang (2014) 227 Cal.App.4th 537). 
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II. Oral Advice Provided: 

 Under the ‘rule of necessity,’ a judge is not precluded from adjudicating a cause 

because of a disqualifying financial interest if there is no judge or court available to hear 

and resolve the cause.  (Olson v. Cory (1980) 27 Cal.3d 532, 537; People v. Superior 

Court (Mudge) (1997) 54 Cal.App.4th 407, 410.)  The California Code of Judicial Ethics 

recognizes the rule of necessity in the Advisory Committee commentary to canon 3E 

(Cal. Code Jud. Ethics, Advisory Com. commentary foll. canon 3E).  In view of the fact 

that all sitting and retired California appellate justices have an interest in Gilbert v. 

Controller of the State of California, which involves the issue of whether article Vl, 

section 17, of the California Constitution prohibits judges and justices from accepting any 

form of public employment during the remainder of their term of office, the rule of 

necessity applies and the requesting justice is qualified to determine the issues before the 

justice’s appellate panel and author an opinion in the matter. 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rules 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rules 1(a), 

(b)).  It is based on facts and issues, or topics of interest, presented to the California 

Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 

Rules of Court, rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate 

by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2014-009 

[Posted November 24, 2014] 

 

PROHIBITION ON FUNDRASING WHILE A SUBORDINATE JUDICIAL 

OFFICER   

 

I. Question: 

 Does the California Code of Judicial Ethics prohibit a subordinate judicial officer 

in the state judicial branch from engaging in fundraising activities as the Chief Justice of 

her sovereign nation’s tribal court and judicial system?
 1
 

 

II. Oral Advice Provided: 

 The California Code of Judicial Ethics prohibits a state judicial officer from 

personally engaging in the solicitation of funds or other fundraising activities on behalf of 

a governmental, civic, or charitable organization (Cal. Code Jud. Ethics, canon 

4C(3)(d)(i).)  The purpose of the canon is to prevent “… the danger that the person 

                                              
1
  Limited identifying information is included in this oral advice summary because 

confidentiality has been waived by the requesting party (Cal. Rules of Court, rule 

9.80(h)(3); CJEO rules, rule 5(e)). 
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solicited will feel obligated to respond  favorably if the solicitor is in a position of 

influence or control.”  (Advisory Com. Com., foll. canon 4C(3)(d)(i).)  The canon is not 

limited in application or purpose to fundraising on behalf of charitable organizations or to 

activities that advance a private interest.  The canon does not contain an exception for 

worthwhile causes or extraordinary needs.  (Rothman, Cal. Judicial Conduct Handbook 

(3d ed. 2007) § 10.42, p. 556.)   

 

 The requesting state court commissioner analogizes her fundraising activities on 

behalf of her tribal court to the California Chief Justice and Judicial Council’s budget 

management activities before the executive and legislative branches, which are 

authorized by state law and are not solicitation of funds that are prohibited by the Code of 

Judicial Ethics.  (Cal. Rules of Court, rule 10.101(b)(3), (c)(1)(B).)  The requesting 

state court commissioner’s direct solicitation of donations from groups and individuals is 

dissimilar from these state law authorized administrative duties and is fundraising that is 

prohibited by canon 4C(3)(d)(i). 

 

 The Code of Judicial Ethics does not prohibit the Chief Justice of a sovereign 

tribal nation from performing judicial responsibilities authorized by tribal law, including 

personal solicitation of funds necessary for her tribal court.  The Code does, however, 

prohibit a state court commissioner from fundraising while holding state judicial office. 

The requesting commissioner is in a position of influence, as a state court judicial 

officer, over those she solicits for funds on behalf of her tribal court, even if she does so 

without the use of state court judicial title.  (Rothman, supra, § 10.44, p. 559)  The 

requesting commissioner is prohibited from fundraising for her tribal court and tribal 

justice system while she is employed as a state court subordinate judicial officer. 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It 
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is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 

Court, rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2015-010 

[Posted June 17, 2015] 

 

SERVICE BY AN APPELLATE JUSTICE AS A COMPLIANCE OFFICER IN 

PENDING FEDERAL PROCEEDINGS   

 

I. Question: 

 Does the California Code of Judicial Ethics prohibit a recently nominated Associate 

Justice of the California Court of Appeal from continuing to serve as a Prison Compliance 

Officer in pending federal proceedings concerning overcrowding conditions in the California 

prison system?
1
 

 

II. Oral Advice Provided: 

 The question of whether an appellate justice may serve as a Prison Compliance Officer 

appointed by a federal court panel in pending federal proceedings involving overcrowding in the 

California prison system raises both legal issues under the California Constitution and ethical 

issues under the California Code of Judicial Ethics.  The Supreme Court Committee on Judicial 

                                              
1
  Limited identifying information is included in this oral advice summary because 

confidentiality has been waived by the requesting party (Cal. Rules of Court, rule 9.80(h)(3); 

CJEO rules, rule 5(e)). 
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Ethics Opinions (CJEO) has no authority to provide legal advice and declines to do so.  It is the 

responsibility of the appellate justice requesting ethical advice from CJEO to obtain a legal 

opinion about whether simultaneous service is permissible under article 7, sections 7 & 17, of 

the California Constitution.   

 Assuming for the purposes of this opinion that there are no constitutional impediments, 

the question is whether the California Code of Judicial Ethics prohibits a state court appellate 

justice from serving as a prison compliance officer under court order in federal litigation 

involving overcrowding in the California prison system. 

 Simultaneous service would not be strictly prohibited under canons 1 or 2 because a 

person aware of the federal court position would not have reason to doubt the justice’s 

impartiality or independence in state appellate matters generally.  (Cal. Code Jud. Ethics, canons 

1 & 2; Advisory Com. commentary, foll. canon 2A [test for appearance of impropriety is 

whether a person aware of the facts might reasonably entertain doubt that the judge would be 

able to act with integrity, impartiality, and competence].)  More specific canons addressing 

extrajudicial involvement in governmental activities and the disqualification requirements of 

appellate justices also do not prohibit simultaneous service, however, those canons raise issues 

for consideration by the appellate justice during the course of that service. 

 Federal court appointment as a Prison Compliance Officer is an extrajudicial activity 

involving the law, the legal system, and the administration of justice, which is excepted from the 

prohibitions against appearing before public officials or accepting governmental positions in 

canons 4C(1) & (2).  The appropriateness of continuing such an excepted extrajudicial 

assignment must be assessed by the appellate justice in light of the demands on his time and the 

potential for interference with his effectiveness and independence.  (Advisory Com. 

commentary, foll. canon 4C(2); Canon 3A [“judicial duties … shall take precedence over all 

other activities ….”].)   

 Similarly, the disqualification canons do not strictly prohibit simultaneous service, 

however, the potential for disqualification under canon 3E(5)(f)(ii) and the frequency of 

disqualification under canon 4A(4) must be considered by the appellate justice when assessing 

the appropriateness of continuing to serve in the federal court Prison Compliance Officer 
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position.  The extent to which the justice might be disqualified based on personal knowledge of 

disputed evidentiary facts about individuals and circumstances in the California prison system 

gained while serving as the Prison Compliance Officer is only speculative.  Continued service is 

not precluded until the justice makes such a disqualification decision in a specific matter before 

him as an appellate justice.  (Kaufman v. Court of Appeal (1982) 31 Cal.3d 933, 937-940 [each 

appellate justice decides whether the facts require recusal, subject only to higher court review 

for bias or unfairness in the appellate proceedings].) 

 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2015-011 

[Posted July 20, 2015] 

 

USE OF JUDICIAL TITLE ON A SCHOLARSHIP FUND   

 

I. Question: 

 May a legal educational institution name a scholarship after a sitting judicial 

officer and raise donations to fund the scholarship in the judge’s name? 

 

II. Oral Advice Provided: 

 A judicial officer’s name and title may not be used by an alumni association of the 

judge’s law school alma mater on a scholarship named in honor of the judge if the 

scholarship will be funded by donations solicited using the judge’s name. 

 Canon 2B(2) broadly prohibits lending the prestige of judicial office or using the 

judicial title in any manner to advance the interests of others.  (Cal. Code Jud. Ethics, canon 

2b(2).)
1
  Canon 4C(d)(i) prohibits solicitation of funds or other fundraising activities.  

                                              
1
  All further references to canons are to the California Code of Judicial Ethics. 
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Read together, these canons preclude a judge from allowing his or her name to be used in 

any manner that involves a fundraising activity for the direct benefit of another, including 

the use of judicial title in scholarship fundraising activities.  (California Judges 

Association (CJA) Judicial Ethics Update  (1983) I.A. [a judge is prohibited from 

allowing his or her name to appear in the letterhead of a scholarship fund committee 

when the letterhead is to be used in soliciting members of the bar and corporations to 

donate money to the scholarship fund]; CJA Judicial Ethics Update (1982) I.C. 

[prohibiting the same use of judicial title on the letterhead of a scholarship fund 

committee honoring a deceased judge when the letter is to be used in soliciting members 

of the bar and corporations to donate money to the fund].)  

 While the canons contain several exceptions for activities concerning the law, the 

legal system, and the administration of justice, there is no applicable exception for 

fundraising activities using the judicial title for the direct benefit of a scholarship fund or 

recipient.  For example, canon 4B authorizes judges to participate in educational 

activities concerning legal matters, but those activities are still subject to the requirements 

of the code, including the canons prohibiting fundraising.  As the advisory committee 

commentary to canon 4B explains, this exception applies narrowly to legal educational 

materials where the use of judicial title is necessary to identify a judge as an author or 

speaker.  (Advisory Com. commentary, Cal. Code Jud. Ethics, foll. canon 4B.) 

 Similarly, canon 4C(d)(iv) prohibits the use of judicial prestige for fundraising, but 

permits a judge to be a speaker, guest of honor, or recipient of an award by a public or 

charitable service so long as the judge does not personally solicit funds.  While naming a 

scholarship after a judge is indeed an honor, the solicitation of donations to fund the 

scholarship will necessarily use the judge’s name in a manner that amounts to personal 

solicitation.  (CJA Ethics Update (2009) IV.C.1. [a women lawyers association may 

establish and exclusively fund a scholarship in the judge’s name with no other 

contributions to the scholarship fund to be sought or accepted].) 
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 In the event that the honor is bestowed without the judge’s prior authorization, the 

judge must take reasonable steps to correct the impermissible use of judicial title for 

fundraising activities.  (Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007) § 10.51, 

p. 562 [a judge must make reasonable efforts to ensure against unauthorized uses of 

judicial title for fundraising, including appropriate notification and, if necessary, a request 

that clarification be sent to any recipients of unauthorized solicitations].) 

 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2015-012 

[Posted August 24, 2015] 

 

INVITING ATTORNEYS TO PROVIDE LEGAL EDUCATION TO APELLATE 

JUSTICES   

 

I. Question: 

 May appellate attorneys be invited to speak on law-related topics at a legal 

education program held for the justices of the appellate district court where the attorneys 

practice? 

 

II. Oral Advice Provided: 

 The California Code of Judicial Ethics
1
 permits a presiding justice to invite 

attorneys to speak on law-related topics at a legal education program held for the justices 

of the appellate district court where the attorneys practice, so long as precautions are 

                                              
1
  All further references are to the canons and Advisory Committee commentary in the 

California Code of Judicial Ethics.  
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taken to avoid the appearance of impropriety or the diminishment of the public’s 

confidence in the impartiality of the court.  (Canon 2A(2) [a judge shall act at all times in 

a manner that promotes confidence in the integrity and impartiality of the judiciary]; 

Advisory Comm. Commentary foll. Canon 2A(2) [the test for the appearance of 

impropriety is whether a person aware of the facts might reasonably entertain a doubt that 

the judge would be able to act with integrity, impartiality, and competence]; canon 4B [a 

judge may participate in activities concerning legal subject matters, subject to the 

requirements of the code]; (Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007) § 

6.37, p. 290 (Rothman) [a judge may not participate in an educational program that may 

cast reasonable doubt on the judge’s capacity to act impartially, create the appearance of 

political bias or impropriety, or involve comment on pending cases that might 

substantially interfere with a fair trial or hearing]; Cal. Judges Assoc. (CJA) Formal 

Opinion No. 47 (1997) p. 4 [it is appropriate and desirable for judges to participate 

educational programs provided by attorneys so long as the judges’ participation does not 

cast reasonable doubt on impartiality or diminish public confidence in the judiciary].)   

 

 In the context of an educational luncheon program for appellate justices where a 

variety of attorneys who practice before the court are invited to speak about current law-

related topics, the presiding justice is advised to consider and balance the following 

precautions to ensure confidence in the impartiality of the court: 

 

 Invite the attorney to discuss legal issues but not specific cases, issues, or 

controversies pending in the courts.  (Rothman, supra, § 6.37, p. 290, fnt. 161 [any 

educational activity must avoid public comment on pending or impending cases]; 

CJA Op. No. 58 (2006) p. 3 [a judge should never attend an educational program 

in which specific matters pending before the court are the subject of discussion].) 

 

 Review the curriculum and content of the attorney’s remarks before the 

educational program to ensure that it is not designed to advocate a particular point 
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of view or the merits of the attorney’s cases.  (CJA Op. No. 47, supra, p. 3 

[discussion of legal issues, ideas, and philosophies is appropriate, however, 

discussion of specific pending cases is not appropriate, whether or not the case is 

pending before another judge]; CJA Op. No. 58, supra, p. 3 [a judge invited to 

attend an educational program should scrutinize the curriculum and content to 

ensure that the program is not designed to advocate a particular point of view].) 

 

 Invite attorneys representing opposing positions or parties to speak to the justices 

or otherwise be available to hear additional viewpoints.  (CJA Op. No. 47, supra, 

p. 3 [to offset any perception of partiality, judges participating in educational 

events with attorneys representing particular viewpoints are advised to be equally 

available to groups representing opposing viewpoints]; CJA Op. No. 58, supra, p. 

3 [to dispel any appearance of favoritism, judges should be available to participate 

in educational programs involving other groups].)  

 

 Prohibit use of the speaking engagement in the attorney’s advertising or to 

otherwise promote the attorney’s practice. (Canon 2B(2) [a judge shall not lend the 

prestige of judicial office or use the judicial title in any manner to advance the 

interests of others]; CJA Op. No. 47, supra, p. 3 [attorney groups providing 

education to judges may not use the judge in its advertising in such a manner as to 

make it appear that the judge promotes the goals of the organization].) 

 

 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2015-013 

[Posted November 12, 2015] 

 

JUDICIAL MEMBERSHIP IN A BOY SCOUTS OF AMERICA-SPONSORED  
EAGLE SCOUT ALUMNI GROUP  

 

I. Question: 

 Will the California Code of Judicial Ethics prohibit judicial membership in a local 

Boy Scouts of America (BSA) sponsored eagle scout alumni group after the canon 2C 

amendment becomes effective in January, 2016, and the “youth organization” exemption 

is eliminated from the ban on membership in organizations that practice invidious 

discrimination? 

 

II. Oral Advice Provided: 

 Canon 2C
1
 prohibits membership in “any organization that practices invidious 

discrimination on the basis of race, sex, gender, religion, national origin, ethnicity, or 

                                              
1
  All further references are to the canons and Advisory Committee commentary in the 

California Code of Judicial Ethics. 
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sexual orientation.”  The amendment to canon 2C that becomes effective in January of 

2016 eliminates a canon 2C exception for membership in nonprofit youth organizations, 

such as BSA. 

 

 The Advisory Committee commentary to canon 2C advises that determining 

whether an organization practices invidious discrimination depends on such “relevant 

factors as whether the organization is dedicated to the preservation of religious . . . or 

other values of legitimate common interest to its members. . . .  Absent such factors, an 

organization is generally said to discriminate invidiously if it arbitrarily excludes 

members on the basis of . . . sexual orientation. . . .”  (Advisory Com. commentary, Cal. 

Code Jud. Ethics, foll. canon 2C; see also California Judges Association Formal Opinion 

No. 34, p. 3 (CJA) [citing and applying the Advisory Committee commentary following 

canon 2C as a “test” to determine whether a men’s service club practiced invidious 

discrimination].) 

 

 Historically, BSA has prohibited youth and adult membership based on sexual 

orientation.  In January, 2014, BSA adopted a policy that no youth will be denied 

membership on the basis of sexual orientation.  In July, 2015, BSA adopted a policy that 

BSA employees and non-unit-serving volunteers will not be denied membership on the 

basis of sexual orientation. The policy also states that chartering organizations, such as 

those sponsoring local troops, have the right to select adult scout leaders based on the 

chartering organization’s religious and moral values concerning sexuality. 

 

 Given these policies, judicial membership in a BSA-sponsored eagle scout alumni 

organization is not prohibited under canon 2C, effective January, 2016, because the 

current BSA policy precludes invidious discrimination on the basis of sexual orientation 

for non-unit-serving volunteers such as the eagle scout alumni members.  The fact that 

http://www.scouting.org/MembershipStandards/Resolution/Resolution.aspx
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BSA’s policy may result in discriminatory practices by some chartering organizations in 

the selection of local troop leaders does not prohibit membership in a BSA-sponsored 

eagle scout alumni organization that does not discriminate. (Rothman, Cal. Judicial 

Conduct Handbook (3d ed. 2007) § 10.25, pp. 539-540 [a judge to be a member of a local 

group that does not discriminate against women even if the group is part of a national or 

international organization that allows invidious discrimination based on gender], citing 

CJA Opinion No. 34, pp. 3-4 [where an organization has made a formal decision to end 

discriminatory membership practices, but those previously excluded have not in fact yet 

been admitted, the judge who wishes to remain a member must hold a conscious belief 

that the open-membership policy is bona fide and will be implemented in the ordinary 

course of events].) 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2015-014 

[Posted November 12, 2015] 

 

JUDICIAL MEMBERSHIP IN A CHURCH-SPONSORED BOY SCOUTS OF 

AMERICA  TROOP 

 

I. Question: 

 Will the California Code of Judicial Ethics prohibit a judge from continuing to be 

the scoutmaster of a local Boy Scouts of America (BSA) troop that is sponsored by the 

judge’s church after the canon 2C amendment becomes effective in January, 2016, and 

the “youth organization” exemption is eliminated from the ban on membership in 

organizations that practice invidious discrimination? 

 

II. Oral Advice Provided: 

 Canon 2
1
 prohibits membership in “any organization that practices invidious 

discrimination on the basis of race, sex, gender, religion, national origin, ethnicity, or 

                                              
1
  All further references are to the canons and Advisory Committee commentary in the 

California Code of Judicial Ethics. 
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sexual orientation.”  The amendment to canon 2C that becomes effective in January of 

2016 eliminates a canon 2C exception for membership in nonprofit youth organizations, 

such as BSA.  Following the amendment, canon 2C continues to state that it “does not 

apply to membership in a religious organization.” 

 

 The Advisory Committee commentary to canon 2C advises that determining 

whether an organization practices invidious discrimination depends on such “relevant 

factors as whether the organization is dedicated to the preservation of religious . . . or 

other values of legitimate common interest to its members. . . .  Absent such factors, an 

organization is generally said to discriminate invidiously if it arbitrarily excludes 

members on the basis of . . . sexual orientation . . . .”  (Advisory Com. commentary, Cal. 

Code Jud. Ethics, foll. canon 2C; see also California Judges Association Formal Opinion 

No. 34, p. 3 (CJA) [citing and applying the Advisory Committee commentary following 

canon 2C as a “test” to determine whether a men’s service club practiced invidious 

discrimination].) 

 

 In the context of gender discrimination, canon 2C has been interpreted to allow a 

judge to be a member of a local group that does not discriminate against women even if 

the group is part of a national or international organization that allows invidious 

discrimination based on gender.  (Rothman, Cal. Judicial Conduct Handbook (3d ed. 

2007) § 10.25, pp. 539-540 (Rothman); CJA Opinion No. 34, pp. 3-4; see also CJA 

Judicial Ethics Update (1997) p. 13 [membership in the Masons is improper unless the 

judge is satisfied that it is a religious organization or does not invidiously discriminate in 

light of canon 2C].)  Thus, the focus of a canon 2C inquiry is on the membership 

practices of the specific local group in which a judge seeks to participate. 
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 Historically, BSA has prohibited youth and adult membership based on sexual 

orientation.  In January, 2014, BSA adopted a policy that no youth will be denied 

membership on the basis of sexual orientation.  In July, 2015, BSA adopted a policy that 

BSA employees and non-unit-serving volunteers will not be denied membership on the 

basis of sexual orientation.  The policy also states that chartering organizations, such as 

those sponsoring local troops, have the right to select adult scout leaders based on the 

chartering organization’s religious and moral values concerning sexuality. 

 

 Given these policies, the requesting judge must determine for himself whether or 

not his church-sponsored BSA troop excludes adult gay members based on his troop’s 

commonly-held religious values concerning sexuality: 

   

“A judge must determine for himself or herself whether a particular organization . . 

. practices invidious discrimination.  The fact that no members of a particular race, 

gender, or other group are members of the organization, even where no by-law 

exists barring members of such groups, can be an indication of discriminatory 

practices or policies.  Under those circumstances, the judge must investigate to be 

sure that there is no such policy or practice.  Membership in a local club that does 

not discriminate is not prohibited, even if the club is part of a national or 

international organization that does discriminate.”  (Rothman, supra, § 10.30, pp. 

539-560, citing CJA Op. No. 34, pp. 3-4.) 

 

 The advice from CJA cited by Judge Rothman is in accord: 

 

“Where an organization has made a formal decision to end discriminatory 

membership practices, but those previously excluded have not in fact yet been 

admitted, the judge who wishes to remain a member must hold a conscious belief 

http://www.scouting.org/MembershipStandards/Resolution/Resolution.aspx
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that the open-membership policy is bona fide and will be implemented in the 

ordinary course of events.  If, in the circumstances, as he or she knows them, the 

judge cannot hold such a belief, Canon 2C requires resignation from the 

organization.”  (Id., p. 4.) 

 

 Accordingly, the committee cannot provide an opinion as to whether the requesting 

judge’s troop, or any BSA troop, has a bona fide open-membership policy or is dedicated 

to shared religious values.  The judge must investigate his troop’s policies, practices, and 

values of common interest to the troop members.  Canon 2C, effective January, 2016, 

will permit the judge’s membership in his church-sponsored BSA troop if he is satisfied 

that the troop does not exclude members based on sexual orientation, or if he is satisfied 

that the troop is an organization dedicated to the preservation of religious values of 

legitimate common interest to the troop members. (Advisory Com. commentary, supra, 

foll. canon 2C.)   

 

 The requesting judge’s challenges to the constitutionality of the canon 2C 

amendment are legal questions beyond the scope of CJEO’s authority and are nonetheless 

moot given the conclusions above. 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2016-015 

[Posted March 30, 2016] 

 

FULL BENCH DISQUALIFICATION 

 

I. Questions: 

 Does a presiding judge, under some circumstances, have the authority to disqualify 

the entire local bench?  For example, in circumstances where a criminal case is filed 

alleging a local judge’s family member as a victim or perpetrator, considerable 

embarrassment could be avoided if the presiding judge is able to disqualify the entire 

bench without disclosing the identity of the individuals involved and the details of the 

alleged crime to the other judges in order to poll them about disqualification. 

  

            Is there a statutory reason to conclude that a presiding judge does have the 

authority to disqualify the entire bench under these circumstances?  Cal. Code Civ. Proc. 

§170.1(a)(6)(A)(i) & (ii) state that disqualification is required if “[t]he judge believes …” 

certain circumstances exist.  In contrast, §170.1(a)(6)(A) (iii) states that disqualification 

is required if “[f]or any reason: … [a] person aware of the facts might reasonably 
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entertain a doubt that the judge would be able to be impartial.”  On the face of (iii), may 

the determination of disqualification be made by another judge, including a presiding 

judge, who is often in a better position to make the call?  When there is a concern that a 

person aware of the facts might reasonably entertain a doubt as to a judge’s impartiality, 

can that concern be addressed by the presiding judge?  

 

II. Oral Advice Provided: 

 In Kaufman v. Court of Appeal (1982) 31 Cal.3d 933, the Supreme Court stated the 

ethical rule that each appellate justice decides for himself or herself whether 

disqualification is required, and therefore, colleagues of a justice, a judge, or a panel may 

not assume jurisdiction to decide if another judicial officer should be 

disqualified.  (Kaufman, supra, at pp. 937–940.)  This ethical rule also applies to trial 

court judges since the appellate justice disqualification canon contains the same 

disqualifying language as the superior court judge disqualification statute.  (Compare Cal. 

Code Jud. Ethics, canon 3E(4)(a)-(c) with Cal. Code Civ. Proc. § 170.1(a)(6)(A)(i)-

(iii).)  California Code of Civil Procedure section 170.1(a)(6)(A) does not provide 

statutory grounds for circumventing this ethical rule to allow a presiding judge, or any 

other individuals, to determine whether another judge is disqualified.  Although the exact 

phrase “if the judge believes” is not used in subpart (iii), the reasonable doubt test in that 

subpart is clearly intended to be decided by the judge to whom the subpart applies, in 

keeping with the statutory pattern and Kaufman.   

 

            Given the ethical rule that no judge may decide another judge is disqualified, if a 

presiding judge believes that all of the local judges could be disqualified, each member of 

the court must make an individual disqualification determination before the presiding 

judge may seek assignment of the matter to a judge from another court.  (Cal. Code Civ. 

Pro., § 170.8 [when there is no judge of a court qualified to hear an action or proceeding, 
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the Chief Justice may assign a judge to hear the matter]; California Judges Association 

(CJA) Formal Opinion No. 62, p. 3 [the presiding judge must poll the individual judges 

for their disqualification determinations as a prerequisite to reassignment under § 

170.8].)   

 

            There are, however, two administrative alternatives that may allow a presiding 

judge to make an assignment to an outside judge without polling the local judges and 

without violating the ethical rule.  First, a retired judge may be assigned to the court 

through the Assigned Judges Program (AJP) and the presiding judge may be able to 

assign such a matter to the AJP judge. (Cal. Const., art. VI, § 6(e) [the Chief Justice has 

authority to assign a retired judge to any court]; Cal. Rules of Court, rule 10.603(a) 

[presiding judges have authority to make assignments within their court].)  Second, when 

the presiding judge’s court has a reciprocal assignment order issued by the Chief Justice, 

the presiding judge may be permitted to assign matters to a judge in another court as 

specified in the order.  (Cal. Const.,  art. VI, § 6(e) [the Chief Justice has authority to 

assign any judge to another court within the judicial branch]; Cal. Rules of Court, rule 

10.630 [a “reciprocal assignment order” issued by the Chief Justice permits judges in 

courts of different counties to serve in each other’s courts]; Gov. Code § 69740(b) 

[allows presiding judges to agree to hold sessions of court outside of a county while 

maintaining venue].)  

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2016-016 

 

[Posted April 28, 2016] 

 

DISQUALIFICATION OF A PRO TEM APPELLATE JUSTICE UNDER 

ACTIVE CONSIDERATION 

 

I. Question: 

Does a superior court judge who is sitting as a pro tem appellate justice while under 

active consideration
1
 by the Governor for appointment to the Court of Appeal have 

disqualification obligations in a habeas corpus matter in which the Governor’s decision to 

affirm, modify, or reverse the parole board is at issue? 

 

                                              
1
  “Active consideration” indicates that either the Commission on Judicial Nominees 

Evaluation of the State Bar of California is evaluating the superior court judge for 

appointment to an appellate court at the request of the Governor, or that the Governor or 

the Governor’s staff is engaging in direct conversations with the superior court judge 

regarding appointment to an appellate court. 
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II. Oral Advice Provided: 

The committee recommends that a superior court judge sitting as a pro tem appellate 

justice while under active consideration by the Governor for appointment to the Court of 

Appeal disqualify himself or herself when asked to decide a habeas corpus matter in 

which the Governor’s decision to affirm, modify, or reverse the parole board is at issue. 

 

The Governor makes appointments and nominations to the Court of Appeal pursuant 

to article VI, section 16(d)(1) and (2) of the California Constitution.  In addition, article 

V, section 8 provides that “[n]o decision of the parole authority of this state with respect 

to the granting, denial, revocation, or suspension of parole of a person sentenced to an 

indeterminate term upon conviction of murder shall become effective for a period of 30 

days, during which the Governor may review the decision subject to procedures provided 

by statute.”  (Cal. Const., art. V, § 8.) 

 

In the California Judicial Conduct Handbook, Judge Rothman observes that “[t]he 

pressures on judicial independence are significant where political considerations play a 

part in the appointment, election, or elevation of judges,” and that “[t]he need to ‘please’ 

the electorate or appointing authority can pervert judicial integrity and courage.”  

(Rothman, Cal. Judicial Conduct Handbook (2013 supp.) § 3.46, p. 143.)  Moreover, 

canon 3E(4) requires a pro tem appellate justice under active consideration by the 

Governor for appointment to the Court of Appeal to disqualify himself or herself from a 

habeas corpus matter in which the Governor’s decision to affirm, modify, or reverse the 

parole board is at issue if “his or her recusal would further the interests of justice,” or if 

he or she “substantially doubts his or her capacity to be impartial.”  (Canon 3E(4)(a), (b).)  

In addition, disqualification is required if the “circumstances are such that a reasonable 

person aware of the facts would doubt the justice’s ability to be impartial.”  (Canon 

3E(4)(c).) 
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“The ‘reasonable person’ is not someone who is ‘hypersensitive or unduly 

suspicious,’ but rather is a ‘well-informed, thoughtful observer.’”  (Haworth v. Superior 

Court (2010) 50 Cal.4th 372, 389 [internal citations and quotations omitted].) 

“[L]itigants' necessarily partisan views [should] not provide the applicable frame of 

reference.”  (United Farm Workers of America v. Superior Court (1985) 170 Cal.App.3d 

97, 104.)  Instead, “‘a judge faced with a potential ground for disqualification ought to 

consider how his participation in a given case looks to the average person on the street.’” 

(Ibid.) 

 

In light of the Governor’s constitutional authority to review personally all decisions 

of the parole board granting, denying, revoking, or suspending parole, and in light of the 

substantial interest a judicial officer under active consideration for permanent elevation to 

an appellate court may have in maintaining the Governor’s favor during service as a pro 

tem appellate justice, a reasonable person aware of the facts would likely doubt the 

justice’s ability to be impartial.  (See Judicial Conference of U.S., Guide to Judicial 

Policy, Vol. 2B, Ch. 2, Com. on Codes of Conduct Advisory Opn. No. 97 (June 2009) p. 

169 [recognizing that “[a]n incumbent [magistrate judge] seeking reappointment 

obviously has a substantial interest in receiving a favorable recommendation from [a 

reappointment] panel,” and advising recusal when a member of the reappointment panel 

appears before that magistrate judge because “during the period of time that the panel is 

evaluating the incumbent and considering what recommendation to make concerning 

reappointment, a perception would be created in reasonable minds that the magistrate 

judge’s ability to carry out judicial responsibilities with impartiality is impaired.”]). 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 
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facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary No. 2016-017 

 

[Posted July 7, 2016] 

 

DISQUALIFICATION FOR PRIOR APPEARANCE AS A DEPUTY DISTRICT 

ATTORNEY IN ANOTHER PROCEEDING  

 

 

I. Question 

In light of the recent United States Supreme Court decision in Williams v. 

Pennsylvania (June 9, 2016) __ U.S. __ [195 L.Ed.2d 132] (Williams), is a judge 

disqualified from hearing a criminal arraignment if the judge served as the prosecutor at 

the preliminary hearing in a prior conviction alleged as a strike for sentencing 

enhancement in the current matter?  The judge will not preside at the current trial, does 

not recall facts from the preliminary hearing that occurred over 10 years before the 

judge’s appointment to the bench, and was not involved in the guilty plea that led to the 

prior conviction. 
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II. Summary of Oral Advice 

A judge who actively participated in the prosecution of a case alleged as a prior for 

purposes of sentencing is disqualified from hearing any proceeding in the matter in which 

the prior is alleged.  Williams clarifies that active participation includes, at a minimum, 

significant personal involvement “as a prosecutor in critical decisions regarding the prior 

case.”  (Williams, supra, __ U.S. at p. __ [195 L.Ed.2d at p. 141].)  Passage of time, a 

judge’s memory, and the fact that the defendant pled guilty are not relevant factors in 

determining that there is an appearance of impartiality when a judge served as an 

advocate in a case that will govern sentencing in the current matter. 

 

III. Analysis 

The California disqualification statute prohibits trial judges from hearing a case 

when the judge previously served as a lawyer in the proceeding, or served as a lawyer for 

a party in any other proceeding involving the same issues.  (Code Civ. Proc., § 170.1, 

subd. (a)(2)(A).)  The Committee on Judicial Ethics Opinions (CJEO) concluded in CJEO 

Formal Opinion 2015-007 that this statute does not require disqualification of a judge 

who had previously appeared in the same case as a deputy district attorney on a 

nonsubstantive matter, such as a perfunctory continuance, because a person aware of the 

fact that the judge did not “actively participate” in the prosecution would not have reason 

to doubt the judge’s impartiality.  (CJEO Formal Opinion 2015-007, pp. 3, 14.)  

Conversely, the committee also concluded that the statute disqualified a judge who 

“actively participated” as a prosecutor in the same case. (Id., at p. 12.)  The United States 

Supreme Court recently applied a similar “significant, personal involvement” standard to 

conclude that a former prosecutor was disqualified from hearing a habeas matter in the 
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same case under the federal due process clause.  (Williams, supra, __ U.S. at p. __ [195 

L.Ed.2d at pp. 144-145] [federal due process demarks the outer boundaries of judicial 

disqualifications, which states may address with more stringent and detailed ethical 

rules].) 

The Williams court held that the outer boundaries of due process require 

disqualification of a former prosecutor who served as an advocate for the state in a case 

the judge was later asked to adjudicate.  (Williams, supra, __ U.S. at p. __ [195 L.Ed.2d 

at p.142].)  Williams sets the disqualification standard as the former prosecutor having 

had significant, personal involvement in making critical decisions in the prosecution of 

the case.  The court explained that a prosecutor may bear responsibility for any number of 

critical decisions, including what charges to bring, whether to extend a plea bargain, and 

which witnesses to call.  Thus, the involvement of multiple actors and the passage of 

time, which are the consequences of a complex criminal justice system, do not relieve a 

former prosecutor of the duty to withdraw in order to ensure the neutrality of the judicial 

process.  (Ibid.)  

The California statute also provides more detailed disqualification rules for prior 

service in another proceeding involving the same issues.  (Code Civ. Proc., § 170.1, 

subd.(a)(2)(A).)  Under that statute, a similar “active participation” standard has been 

applied to disqualify a former prosecutor who served as an advocate for the state at a 

preliminary hearing in a prior conviction, later alleged as a “strike” to enhance sentencing 

in another matter that came before her as a judge.  (Sincavage v. Superior Court (1996) 

42 Cal.App.4th 224, 230 (Sincavage) [doubt as to impartiality and fairness arises when 

the judge was active in the prosecution of priors]; Code Civ. Proc., § 170.1, subd. 

(a)(6)(A)(iii).) 

When determining whether the same issues are involved, the critical factor is 

whether there are overlapping issues of law or fact between the prior matter and the 

current matter, which occurs when an alleged prior governs the punishment in the current 
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matter.  (Sincavage, supra, 12 Cal.App.4th at p. 231 [distinguishing In re Arthur S. 

(1991) 228 Cal.App.3d 814, 817, in which a subsequent juvenile matter did not allege the 

previous conduct or involve a violation of probation].)  The question is not whether the 

prior conviction is contested or a plea of guilty was entered, it is whether the prior 

conviction will be an issue at sentencing. (Sincavage, at p. 231; People v. Oaxaca (1974) 

39 Cal.App.3d 153, 158 [the contested nature of a criminal proceeding does not end with 

a guilty plea; sentencing retains the elements of a contested action even to the extremes 

of probation and life imprisonment].)  

The length of time since prior service in a matter involving similar issues is also not 

a question relevant to disqualification.  The Legislature did not include a time limitation 

in subdivision (a)(2)(A), as it did in subdivision (a)(2)(B), which applies to service as a 

lawyer in private practice, so the number of years since the judge’s active participation in 

an alleged prior is not a determining factor.  (Compare Code Civ. Proc., § 170.1, subd. 

(a)(2)(A) & (B); accord, Williams, supra, __ U.S. at p. __ [195 L.Ed.2d at p.142] 

[passage of time does not relieve the duty of disqualification or ensure the neutrality of 

the judicial process].)  Nor is a judge’s memory of the prior proceedings relevant to the 

question of disqualification or whether a person aware of the facts might reasonably 

doubt impartiality.  (Code Civ. Proc., § 170.1, subd. (a)(6)(A)(iii); Sincavage, supra, 42 

Cal.App.4th at pp. 228-229 [judge disqualified who did not remember acting as a 

prosecutor at the preliminary hearing and had no recollection of the defendant or the 

proceeding alleged as a prior]; accord, Williams, supra, pp. 143, 151 [disqualification 

required despite doubt that the judge remembered the contents of the charging memo 

almost 30 years later].) 

Finally, the nature of the hearing to be adjudicated is not a relevant factor in 

determining whether disqualification for prior service on similar issues is required.  The 

statutory disqualification scheme requires that a judge who is disqualified may not 

participate in any aspect of the case, except for specified ministerial matters, such as 
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default matters.  (Code Civ. Proc., §§ 170.3, subd. (a)(1) [disqualified judge shall not 

participate further in the proceedings except as provided in § 170.4], 170.4, subd. (a)(3) 

[disqualified judge may hear purely default matters], 170.5, subd. (f) [proceeding defined 

as “the action, case, cause, motion, or special proceeding to be tried or heard by the 

judge”]; Muller v. Muller (1965) 235 Cal.App.2d 341, 345 [disqualification not required 

where the defendant in a civil action allowed default to be entered and put nothing into 

controversy].)  Thus, a judge who is disqualified for active participation in the 

prosecution of an alleged prior conviction may not preside at the pretrial arraignment 

even if the prior will not be disputed at the arraignment.  (People v. Freeman (2010) 47 

Cal.4th 993, 1001 [the disqualification statutes do not permit limited, partial or 

conditional recusal].) 

 

IV. Conclusions 

A judge is disqualified from hearing a criminal arraignment if the judge served as 

the prosecuting district attorney at the preliminary hearing in a prior conviction alleged as 

a strike for sentencing enhancement in the current matter.  An appearance at a 

preliminary hearing necessarily involves direct, personal involvement in the prosecution 

of a prior conviction that will govern punishment in the current matter and a person 

aware of this active participation would reasonably doubt impartiality.  Conversely, if the 

judge appeared at a nonsubstantive hearing, such as a continuance or other ministerial 

matter, and did not actively participate in the prosecution of the alleged prior, reasonable 

doubt as to impartiality would not be likely and disqualification would not be required.  

(CJEO Formal Opinion 2015-007, pp. 2, 14.) 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO), rule 1(a), (b)).  
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It is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 

Court, rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary 2016-018  

 

[Issued November 29, 2016] 

 

ADMINISTERING THE OATH OF OFFICE TO A RECENTLY ELECTED 

DISTRICT ATTORNEY 
 

I. Question 

May a judge administer the oath of office to a recently elected district attorney?     

 

II. Oral Advice Provided 

Judicial officers are among those authorized by law to administer the oath of office 

required to be taken by all public office holders under the California Constitution.  (Cal. 

Const., art. XX, § 3 [all public officers and employees, executive, legislative, and 

judicial, shall take the prescribed loyalty oath]; Gov. Code, § 1225 [authorization for 

judicial officers to administer oaths].)  To do so is necessarily an official function of 

judicial office. 
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 While judges must take caution to avoid any activities that might convey an 

appearance of bias towards individuals or groups that appear before the court (Rothman, 

Cal. Judicial Conduct Handbook (2013 Supp.) § 10.34, pp. 544-545),  a person aware of 

the fact that a judge was performing an official function would not entertain doubt as to 

the judge’s impartiality.  (Cal. Code Jud. Ethics, canon 2; Advisory Com. com. foll. canon 2; 

Rothman, supra, § 10.34, p. 546; Cal. Judges Assn., Formal Opinion No. 58 (2006)  pp. 2-

3 [a judge’s administration of the oath of office at a ceremony to swear in new police 

officers or a new police captain would be an official function that does not create an 

appearance of bias].) 

 Thus, a judicial officer may administer the oath of office at a ceremony to swear in 

a public official, including a newly elected district attorney, without creating an 

appearance of bias in violation of the California Code of Judicial Ethics. 

 

 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary 2016-019 

 

[Issued; December 9, 2016] 

 

ACCEPTING COMPENSATION FOR PERFORMING A MARRIAGE AFTER 

JANUARY 1, 2017 

 

I. Question 

May judges continue to accept compensation for performing marriages on weekends 

and holidays?     

 

II. Oral Advice Provided 

 Beginning in 2017, judicial officers will be prohibited by law from accepting 

compensation for solemnizing a marriage.  The Legislature recently amended Family 

Code section 400 to expand the category of those who may perform marriages to include 

former elected officials, and in doing so, prohibited acceptance of compensation by all 
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those authorized to perform such services.  (Fam. Code, § 400, subds. (b)(1) & (2), (c).)  

This amendment is effective January 1, 2017. 

 

 California judges have long been authorized by Family Code section 400 to 

perform marriages; however, the amendment prohibiting acceptance of compensation is 

new and conflicts with another statute and the California Code of Judicial Ethics when 

applied to judicial officers.  Canon 4H provides that judges “may receive compensation 

and reimbursement of expenses as provided by law” for permitted extrajudicial activities.  

Canon 4H(3) permits judges to accept “fees or other things of value received pursuant to Penal 

Code section 94.5 for performance of a marriage.” Penal Code section 94.5, which was not 

simultaneously amended by the Legislature, permits acceptance of a fee by judicial officers for 

performance of a marriage on a Saturday, Sunday, or legal holiday.  Thus, the newly enacted 

Family Code prohibition on accepting fees is inconsistent with canon 4H and Penal Code 

section 94.5, and with long-standing practices under those laws.  (Com. on Jud. Performance, 

Annual Rep. (1992) advisory letter no. 11, p. 14 [judge disciplined for accepting a gift following 

performance of a wedding on a weekday in violation of Pen. Code, § 94.5]; Rothman, Cal. 

Judicial Conduct Handbook (2013 Supp.) appen. 13, p. 1 [judges may accept a fee for 

performing a marriage Saturday, Sunday, or a legal holiday]; Cal. Judges Assn., Formal Opinion 

No. 5 (1951) pp. 1-2 [acceptance by a judge of a gratuity for the performance of marriage does 

not violate any constitutional provision or statute]; Cal. Judges Assn., Judicial Ethics Update 

(1982) par. III.D., p. 4 [a judge may accept a gratuity for the performance of a marriage 

ceremony on a Saturday, Sunday, or legal holiday].)    

 

 In the face of these inconsistencies, judicial officers must nonetheless comply with all 

statutory law.  (Cal. Code Jud. Ethics, canon 2 [a judge shall respect and comply with the law]; 

id., preamble [canons are to be applied in conformance with constitutional requirements, 

statutes, other court rules, and decisional law]; id., terminology [“law” means constitutional 

provisions, statutes, court rules, and decisional law].)  Although the Family Code amendment 
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prohibits conduct expressly permitted by the California Code of Judicial Ethics and the Penal 

Code, judges must comply with the Family Code until such time as it or other laws are 

conformed.
1
  This means that beginning in 2017, judges may no longer accept compensation for 

solemnizing a marriage while holding office.  

 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 

                                              
1
   The committee is authorized to provide ethics advice about whether specific judicial conduct 

would violate the Code of Judicial Ethics or other statutes. (Cal. Rules of Court, rule 9.80 (e).)  

It is not authorized to provide decisional law reconciling statutory inconsistencies, harmonizing 

conflicting enactments, or interpreting intended application and enforcement.  (See State Dept. 

of Public Health v. Superior Court (2015) 60 Cal.4th 940, 960 [doctrines regarding judicial 

interpretation of conflicting statutes hold that later enactments supersede earlier enactments, 

except that more specific provisions take precedence over more general provisions regardless of 

when enacted].)   
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[Issued August 4, 2017] 

 

JUDICIAL SERVICE ON A NONPROFIT CREDIT UNION ADVISORY 

COUNCIL 

 

I. Question 

May a judge accept an invitation to serve on an advisory council of a nonprofit 

credit union?  The invitation specifies that the advisory council was created to strengthen 

the flow of information between credit union members and its management team, and 

that the judge’s role would be to provide feedback on service levels, evaluate new ideas, 

and make recommendations for the future of the credit union. 

 

II. Oral Advice Provided 

Judicial officers are prohibited by the California Code of Judicial Ethics from 

serving “as an officer, director, manager, or employee of a business affected with a public 
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interest, including, without limitation, a financial institution.”  (Cal. Code Jud. Ethics, 

canon 4D(3).)  In the California Judicial Conduct Handbook, Judge Rothman explains 

that “[t]his is a well-settled ethical principle based on the importance and power of such 

institutions in … society and the need to keep the judicial office independent of them.”  

(Rothman, Cal. Judicial Conduct Handbook (3d ed. 2007) § 9.05, pp. 453-455.)  Thus, he 

concludes, a judge cannot be a member of the board of directors of a bank or any other 

financial institution.  (Ibid.) 

The well-settled ethical principle Judge Rothman refers to has its foundation in 

several additional canons.  (Cal. Code Jud. Ethics, canons 1 [judicial independence is 

indispensable to justice in society], 2A [a judge shall act at all times in a manner that 

promotes public confidence in the impartiality of the judiciary], 2B(2) [a judge shall not 

lend the prestige of judicial office or use the judicial title in any manner to advance the 

pecuniary interests of others], & 4D(1)(b) [a judge shall not engage in financial and 

business dealings that involve the judge in continuing business relationships with persons 

likely to appear before the judge’s court].)  It is clear from the code as a whole that 

service in an advisory capacity to a nonprofit financial institution such as a credit union is 

prohibited in California. 

Support for this conclusion is found in other states with similar canon restrictions.  

Significantly, the restriction on service with a financial institution was found to serve a 

compelling state interest and upheld as constitutional by the Supreme Court of one such 

state.  (Babineaux v. Judiciary Comm. of Louisiana (La. 1977) 341 So.2d. 396, 400-404 

(Babineaux) [canon prohibiting service on a bank board does not violate the due process, 

equal protection, or freedom of association rights of judges].)  Indeed, in a state with less 

restrictive canon language that permits judicial service on the board of a business entity, 

the Supreme Court held that service as a director or advisor of a financial institution is 

nonetheless prohibited.  (Walson v. Ethics Comm. of Kentucky Judiciary (Ky. 2010) 308 

S.W.3d 205, 207 (Walson) [banks and other financial institutions are frequent litigants 
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and judicial service as an advisor or director would unquestionably lend the prestige of 

office to those institutions].)  Both high courts upheld the restrictions because they serve 

“to reduce the possibility that a judge would, or would seem to, use the prestige of … 

judicial office to attract business for the financial institution, to eliminate the potential 

conflict between a director’s fiduciary duty to the corporation and …judicial office, and 

to lessen the possibility of conflict of interest for the judge revolving around litigation 

before the court.”  (Babineaux, supra, 341 So.2d. 679-800, quoted in Walson, supra, 308 

S.W.3d 211.) 

 In line with Walson, the judicial ethics advisory committees in a majority of other 

states have concluded that judges may not serve in advisory positions for banking 

institutions.  (Tex. Comm. on Jud. Ethics, Op. 38, p. 1 [judicial service as an advisory 

director of a financial institution prohibited for lending prestige of office to advance the 

private interest of others]; Ariz. Sup. Ct. Jud. Ethics Advisory Comm., Op. 92-5, p. 1 

[judges are strictly prohibited from serving as a director or advisor to a local bank, which 

would give reasonable grounds for suspicion that the prestige of office was being used to 

persuade others to patronize the business]; Ill. Jud. Ethics Comm., Op. 06-01 pp. 2-3 

[judge may not serve on a bank advisory board under a court rule prohibiting financial or 

business dealings that (1) reflect adversely on impartiality, (2) interfere with performance 

of duties, (3) exploit judicial position, or (4) involve the judge in frequent transactions 

with those likely to come before the court].) 

 Specifically, the judicial ethics advisory committee of South Carolina advised a 

judge not to accept an invitation to join a local bank advisory body that did not make 

policy decisions but was created as a sounding board in the local community.  (S.C. 

Advisory Comm. on Stnds. Of Jud. Conduct, Op. 6-1989, pp. 1-2.)  The South Carolina 

Judicial Department Advisory Committee concluded that there was “a significant risk 

that a judge’s service on a bank’s advisory committee would be perceived by the bank’s 
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competitors as an indication of a lack of impartiality on the part of the judge.” (Id. at p. 

2.) 

Judicial ethics advisory committees in several other states have further concluded 

that judges may not serve in positions with nonprofit credit unions.  (Fla. Sup. Ct. Jud. 

Ethics Adv. Comm., Op. 94-45, p. 1 [judicial service as a director of a credit union 

prohibited, regardless of the not-for-profit nature of the financial institution]; Okla. Jud. 

Ethics Advisory Panel, Op. 2004-4, p. 1 [service prohibited on the board of a not-for-

profit credit union that is a business entity engaged in competition with other financial 

institutions].) 

Here, too, the credit union’s invitation to provide feedback on service levels, 

evaluate new ideas, and make recommendations for the future of a business entity 

engaged in competition with other financial institutions would be impermissible under 

the California Code of Judicial Ethics.  Such service could (1) reflect adversely on the 

judge’s impartiality towards the credit union, its competitors, or financial institutions 

generally, (2) reasonably be perceived as lending judicial title to the advancement of the 

credit union’s interests, or (3) potentially involve the judge in frequent transactions with a 

party likely to appear before the court on which the judge serves.  (Cal. Code Jud. Ethics, 

canons 2A, 2B(2), 4D(1)(b) & 4D(3).)  The committee advises against accepting the 

invitation. 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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DISQUALIFICATION FOR ACQUAINTANCE WITH LEADERS OF AN 

AMICUS CURIAE 

 

I. Question 

Does an appellate justice have disqualification obligations when the justice is an 

acquaintance of leading members of associations that have filed an amicus curiae brief in 

a matter being heard by the justice? 

  

 The question is asked by an appellate justice hearing an appeal in which an amicus 

curiae brief was filed on behalf of multiple associations.  The justice is not a member of 

any association but was acquainted with leaders of the associations through professional 

activities approximately four to five years before becoming a judicial officer.  The 

file:///C:/Users/NBlack/Documents/CJEO%20Oral%20Advice%20Summaries/Final%20Summaries/www.JudicialEthicsOpinions.ca.gov
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justice’s acquaintance with the leaders was limited to greetings at events and an 

occasional lunch but nothing more personal and nothing within the last 2 years. 

 

II. Oral Advice Provided 

The justice has discretion to decline to disqualify.  The Code of Judicial Ethics 

obligates an appellate justice to make a discretionary decision to disqualify if the 

circumstances are such that a reasonable person aware of the facts would doubt the 

justice’s ability to be impartial.  (Cal. Code Jud. Ethics, canon 3E(4)(c).)    

 

In appellate proceedings, an amicus curiae is not a party to the action, but rather a 

person or entity that applies for permission to file a brief to assist the court in deciding 

the matter.  (Cal. Rules of Court, rule 8.200(c); In re Veterans' Industries, Inc. (1970) 8 

Cal. App. 3d 902, 916 [not being a party to the action, an amicus curiae has limited 

powers and no right to appeal where its views are ignored].)  Thus, the committee 

concluded in CJEO Oral Advice Summary 2014-005 that a reasonable person would not 

doubt a justice’s ability to be impartial in deciding the interests of the parties in 

circumstances where the justice was a member of an organization that had filed an 

amicus brief.  (CJEO Oral Advice Summary 2014-005, Disqualification for Membership 

in an Amicus Curiae, Cal. Supreme Ct., Com. Jud. Ethics Opns., p. 3.) 

 

A similar conclusion applies in the circumstances of a justice’s acquaintance with 

members or leaders of an association that has filed an amicus curiae brief.  (Rothman, 

Cal. Judicial Conduct Handbook (3d ed. 2007) § 7.51, p. 356 [disqualification not 

required for mere acquaintanceship, but moves closer to being required for social 

relationships within the inner circle of the judge’s intimate friends].)  Here, greetings at 

events and lunches that occurred over two years ago with individuals the justice knew 
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professionally before taking the bench are not social relationships that would otherwise 

cause reasonable doubt as to impartiality. 

 

The committee advises that the justice may decline to disqualify.  Because appellate 

justices are not obligated to make disclosures, the justice also has the discretion to decide 

whether or not to disclose the acquaintance with amicus leaders.  (Rothman, supra, § 7.73, 

p. 382, § 7.90, p. 389). 

 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(1); CJEO rule 6(a)). 
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CJEO Oral Advice Summary 2018-022 

[Issued February 22, 2018] 
 

DISCLOSURE REQUIREMENTS FOR A STATE BAR COURT REVIEW 

DEPARTMENT JUDGE 

 

I. Question  

 Is a State Bar Court Review Department judge required to disclose information 

that is reasonably relevant to the question of disqualification pursuant to canon 3E(2)(a) 

of the California Code of Judicial Ethics1 if the judge has determined that he or she is not 

disqualified from hearing the matter? 

 

II. Oral Advice Provided  

 Canon 3E(2)(a) requires that in all trial court proceedings a judge disclose 

information relevant to disqualification, even if the judge believes there is no actual basis 

                                              
1 All further references to the canons and to Advisory Committee Commentary are 
to the California Code of Judicial Ethics unless otherwise indicated. 

http://www.judicialethicsopinions.ca.gov/


2 
 

for disqualification.  Canon 3E(2)(a) applies only to trial judges and no rule requires 

appellate justices to make nondisqualifying disclosures.  (Rothman et al., Cal. Judicial 

Conduct Handbook (4th ed. 2017) § 7.73, p. 496 (Rothman).)  The Advisory Committee 

Commentary following canon 3E states that “[t]he term ‘appellate justice’ includes 

justices of both the Courts of Appeal and the Supreme Court.”  At issue is whether a State 

Bar Court Review Department proceeding is a “trial court proceeding[ ]” within the 

meaning of the canons.  (Canon 3E(2)(a).)  To answer the question, a brief overview of 

the State Bar Court is useful.   

 The State Bar Court includes a Hearing Department and a Review Department.  

(Bus. & Prof. Code, §§ 6079.1, 6086.65.)  The Hearing Department is the trial level of 

the State Bar Court, and hearing judges conduct evidentiary hearings on the merits.  

(Obrien v. Jones (2000) 23 Cal.4th 40, 44-45.)  The Review Department may review a 

decision of the Hearing Department at the request of a disciplined attorney or the State 

Bar.  (Ibid.) The Review Department independently reviews the record and may adopt 

findings, conclusions and a decision or recommendation different from those of the 

hearing judge.  (Ibid.; Cal. Rules of Court, rule 9.12.) 

 The Review Department functions as an appellate body, reviewing the 

determination of a Hearing Department judge, and, therefore, a Review Department judge 

is not subject to the disclosure obligations of canon 3E(2)(a).  A Review Department 

judge is not required to, but may, disclose any information that may be relevant to 

disqualification.  (Rothman, supra, § 7.91, p. 503 [an appellate justice is not prevented 

from making disclosures where appropriate].) 

 

 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1(a), (b)).  It 

is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of 
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Court, rule 9.80(i)(3); CJEO rule 2(f), 6(c)), or on subjects deemed appropriate by the 

committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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DISQUALIFICATION RESPONSIBILITIES OF APPELLATE COURT 

JUSTICES 

The Committee on Judicial Ethics Opinions was asked for an opinion on whether the 

disqualification responsibilities of a trial court judge also apply to an appellate court justice. An 

opinion was also sought on whether, if disqualified, an appellate court justice may request and 

accept waiver by the parties and attorneys and whether the appellate court justice may revoke 

his or her disqualification decision if the factors that necessitated disqualification are no longer 

present 
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II. Oral Advice Provided: 

A. Grounds for Disqualification 

There are no statutory grounds for disqualification that are applicable to appellate court 

justices. In Kaufman v. Court of Appeal (1982) 31 Cal.3d 933 ( ), the Supreme Court of 

California held that the procedures for disqualification set out in Code of Civil Procedure section 

not apply to appellate court justices and an appellate court justice must decide whether 

to disqualify himself or herself Following in 1984 the Legislature reorganized 

section 170 by dividing it into sections 170 through 170. , and excluded appellate court justices 

from the statutory scheme, including the grounds for disqualification , subd. (a) 

["judge" under the disqualification statutes means judges of the superior courts, court 

commissioners, and referees].) 

As such, canon 3E(l), (3), (4), (5), and (6) of the California Code of Judicial Ethics 

forth the only grounds for disqualification applicable to appellate court justices. (See Rothman 

et al., Cal. Judicial Conduct Handbook (4th ed. 2017) § 7: (Rothman) [providing 

a summary of the changes to the Code of Civil Procedure and the Code of Judicial Ethics 

following ].) Canon 3E is intended to eliminate the appearance of bias and ensure 

public confidence in the impartiality of legal proceedings. (See canon 2 [promoting public 

confidence in the impartiality of the judiciary is required in all matters].) Canon 3E(l) requires 

trial court judges and appellate court justices to disqualify themselves in any proceeding in 

which disqualification is required by law. Canon 3E(3) requires disqualification if, while a 

candidate for judicial office, a trial court judge or an appellate court justice makes a statement 

that would commit the judge or justice to a particular result or to rule in a particular way in a 

proceeding, or where the judge or justice owns certain corporate or government s. Canon 

3E( 4) sets forth the general grounds for disqualification of an appellate court justice and is 

nearly identical to general grounds for disqualification of a trial court judge, set out in section 

All further references to section or sections are to the Code of Civil Procedure unless otherwise 
indicated. All references to canon or canons are to the California Code of Judicial Ethics unless 
otherwise indicated. 
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170.1, subdivision ( 6)(A)(i)-(iii) The specific grounds for disqualification of an appellate court 

justice are set forth in canon 3E(5) and largely track the statutory specific grounds for 

disqualification applicable to trial court judges, set forth in sections through 170.5. Finally, 

canon 3E(6) sets forth instances that are not grounds for disqualification that are substantively 

the same as section 170 .. (Advisory Com. com. canon 3E(6).) 

There are also no disclosure obligations for appellate court justices, either within the code 

or by statute Canon 3E(2), which requires trial court judges to disclose information relevant to 

the question of disqualification, specifically excludes appellate court justices. (Rothman, supra 

§ 7:90, pp. 502-503 [disclosure requirement in the appellate context would be more complex 

than in trial courts because there is no face-to-face contact with the parties until the hearing date, 

after the briefs are examined and a tentative decision is discussed by the appellate court 

justices].) An appellate court justice may, but is not required to disclose information relevant to 

the decision to not disqualify himself or herself. (Ibid.) 

B. Waiver Justice 

The statutory scheme applicable to trial court disqualification includes a general waiver 

provision, which by its terms does not apply to appellate court justices. (§ 170.5, subd. (a); 

supra, 31 Cal.3d 933, 939- .) Section 170.3, subdivision (b)(l) provides that a trial 

court judge "who determines himself or herself to be disqualified after disclosing the basis for 

his or her disqualification on the record may ask the parties and their attorneys whether they 

wish to waive the disqualification." The statute provides that waiver is not permitted if the trial 

court judge disqualifies for either personal bias or prior service as an attorney or material 

witness in the matter. (§ 170.3, subd. (b )(2)(A) & (B).) 

The Supreme Court has not adopted a similar general waiver provision applicable to 

appellate disqualification. Moreover, no appellate decision has addressed whether waiver is 

generally available to appellate court justices who determine they are disqualified under the 

Code of Judicial Ethics One canon provision specifically permits waiver when a justice is 

disqualified for judicial campaign contributions over a specified amount (canon 3E(5)G)), but 
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this provision was added to mirror a recent amendment to section 170.1, subdivision (a)(9) that 

expressly permits waiver of disqualification for campaign contributions received by trial court 

judges, although such a waiver is generally permitted under section 170.3. (§ , subd. 

(a)(9)(D) , subd. (b)(l).) The narrow waiver provision in canon 3E(5)(j) is not similarly 

supported by a general waiver provision applicable to appellate disqualification on other 

grounds. 

It is the committee's opinion that appellate disqualification may be waived with party 

consent because it is not prohibited under the Code of Judicial Ethics (Rothman, supra 

p. 502 [the most reasonable approach is to apply the waiver procedures in 

waive grounds for disqualifying appellate court justices].) However, it is the committee's 

opinion that a request for waiver of disqualification should be made only in exceptional 

circumstances, such as when the appellate court would have difficulty creating a panel without 

the disqualified justice's participation. Moreover, an appellate court justice should evaluate his 

or her other obligations under the canons to determine whether he or she should request or 

accept the parties' waiver of disqualification. (Canons A [ a judge shall act at all times in a 

manner that promotes public confidence in the impartiality of the judiciary] 3 [ a judge shall 

perform the duties of judicial office impartially].) The circumstances surrounding the 

disqualification, request for waiver, and acceptance of waiver should be such that a reasonable 

person would have no doubt of the appellate court justice's impartiality. The committee further 

advises that if the appellate court justice requests or accepts a waiver of disqualification the 

request and acceptance should be in writing and made a part of the appellate record 

C. Revocability To Disqualify 

In the event that an appellate court justice determines that the circumstances necessitating 

disqualification are no longer present, it is the committee's opinion that an appellate court 

justice may revoke his or her disqualification. Whether disqualification may be revoked differs 

for appellate court justices and trial court judges Section 170.3, subdivision (a)(l) provides that 

a trial court judge who determines himself or herself to be disqualified shall not further 
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participate in the proceeding unless disqualification is waived pursuant to section 170.3, 

subdivision (b ), or except as provided in section 170.4, which limits the actions a disqualified 

trial court judge may take. (§ 170.4, subd. (a)(l)-(6).) Section 170.4, subdivision (d) 

specifically provides that, other than for the specific purposes provided in section 170.4, a 

disqualified trial court judge "shall have no power to act in any proceeding after his or her 

disqualification after the filing of a statement of disqualification until the question of his or her 

disqualification has been determined." 

These statutory disqualification requirements are notable because of the Supreme Court's 

decision in People v. Freeman (2007) 4 7 Cal.4th 993 (Freeman). The defendant in Freeman 

forfeited her statutory remedy to challenge the trial court judge's failure to disqualify himself 

when the case was reassigned to the judge following his initial disqualification on discretionary 

grounds that later proved to be unfounded. (Id. at 1006.) Deciding only the narrow issue of 

whether the due process clause of the United States Constitution require disqualification, the 

Supreme Court held that the defendant was required to show a probability of actual bias, rather 

than a appearance of bias and the defendant failed to make such a showing. (Ibid.) The 

Supreme Court rejected the defendant's claim that the trial court judge's acceptance of the case 

after he had once recused himself presented the kind of exceptional facts that demonstrate a due 

process violation: "At most, [the trial court judge's] decision to accept reassignment of 

defendant's case may have violated the judicial disqualification statutes that limit the actions that 

may be taken by a disqualified judge. [Citations.] But, without more, this does not constitute 

the kind of showing that would justify a finding that defendant's due process rights were 

violated." (Ibid.) 

Relying on this language in Freeman supra, 47 Cal.4th at page 1006 Rothman 

concludes that a trial court judge may not have the authority to revoke disqualification, even if 

the facts underlying the initial decision to disqualify turn out to be erroneous. (Rothman supra 

§ 7:27, pp. 422- .) The Ethics Committee of the California Judges Association (CJA) also 

advised that "a judge who has disqualified him/her self from a case and who now believes that 

the disqualification was done in error may not set aside the disqualification." (Cal. Judges 

Assn., Judicial Ethics Update (2016) p. 3 citing canon 2A [requires judges to promote 
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public confidence], and canon 3E(l) [requires judges to disqualify themselves when required by 

law].) 

While both Rothman and CJA agree that disqualification by a trial court judge may not 

be revoked Rothman acknowledges that appellate disqualification differs. In Rothman's 

discussion of divestment following recusal, there is a citation to the Supreme Court's docket in 

Stockton Citizens for Sensible Planning v. City of Stockton (2010) 48 Cal.4th 481 (Stockton). 

(Rothman supra , fn. .) The Supreme Court's docket shows an order 

filed in late 2009 which states: "Chief Justice George recused himself from participating in the 

order granting review in this case, filed on February 13, 2008. Having examined the materials 

subsequently filed in this court, and having concluded that there is no basis for requiring his 

further recusal in this matter, Chief Justice George will participate further in all further 

proceedings in this matter before this court." (Stockton Sl59690 Supreme Ct Mins., Nov. 10, 

.) 

The Rothman citation also refers a Daily Journal article which reports that Chief Justice 

George recused in Stockton supra, 48 Cal.4th 481 because he owned shares in the real party in 

interest, but he concluded that there was no further basis for recusal after he divested himself of 

th se shares. (Emde, Court Allows 'Unrecusals' For Judges S.F. Daily J. (Dec. 7, 2009).) The 

article also reported on a court policy that allows justices to avoid conflicts and disqualification 

by selling stock. (Ibid.) There are other instances in Supreme Court dockets where justices 

have revoked disqualification and participated in proceedings following recusal on unspecified 

grounds. (See Voices of the Wetlands v. State Water Resources Control Board S160211 

Supreme Ct Mins. [Justice Corrigan's Mar. 19, 2008, recusal revoked following 

an examination of the materials filed and her conclusion that there was no basis for further 

disqualification].) 

It is reasonable to conclude that the Supreme C licy and practice of revoking 

disqualification would apply in the event that the circumstances that caused an appellate court 

justice to disqualify were erroneous or no longer exist for example, due to a divestment or 

removal of an improper party Moreover, the inability of a trial court judge to revoke his or her 

disqualification as referenced in Freeman and Rothman is explicitly based on the statutory 
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provisions that limit the powers of disqualified trial court judges excluded from the canons, and 

inapplicable to appellate court justices ; canon 3E(5)(a)-(j).) Therefore it is 

the committee's opinion that an appellate court justice may revoke his or her disqualification 

and participate in subsequent proceedings if the factors that necessitated disqualification are no 

longer present As with requesting and accepting waiver of disqualification, the appellate court 

justice should limit revocation of disqualification to exceptional circumstances. Moreover, the 

justice should consider the circumstances that caused his or her disqualification, if there may be 

an appearance of bias if the justice revokes disqualification, and whether the justice's 

participation in the proceeding could violate other canons. If the appellate court justice revokes 

his or her disqualification, the committee advises that decision to revoke the disqualification 

should be in writing and made a part of the appellate record. 

e<n&a 

This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1 (a), (b)). It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(/), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(l); CJEO rule 6(a)). 
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[Issued September 24 2018} 

REPORTING MISCONDUCT BY A SUPERIOR COURT RESEARCH 

ATTORNEY IN A PENDING MATTER 

I. Questions Presented: 

The Committee on Judicial Ethics Opinions was asked for an opinion on the following 

question: 

Does an Administrative Presiding Justice or Presiding Justice (APJ) of a Court of Appeal 

have an ethical obligation to report a superior court research attorney to the State Bar or the 

research attorney's presiding judge when the APJ determines that the research attorney engaged 

in misconduct related to a particular appellate matter? 

A petition for review in the matter was denied by the California Supreme Court; however 

at the time of the request for this opinion, there was sufficient time to petition the United States 

Supreme Court seeking review 
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II. Oral Advice Provided: 

A. 

Canon 3B(7) of the Code of Judicial Ethics prohibits a judge from initiating, permitting 

or considering ex parte communications, which include any communications from the judge 

outside the presence of the parties concerning a pending matter absent certain exceptions. One 

exception is that, in certain instances a judge may consult with other judges (People v. 

Hernandez (1984) 160 Cal.App.3d 725, 739 ["History and logic recognize the value of certain 

types of discussion between judges and, in our present society, the demands of the judicial 

function require it."].) The canon explicitly states, however, that a communication between a 

judge who may participate in appellate review of a matter and judge presiding over the case is 

an improper ex parte communication. (Canon 3B(7)(a).) Communication between members of 

the trial and appellate courts is similarly prohibited by Government Code section 68070.5, 

subdivision (a), which states "[w]hen a case is appealed, there shall be no communication direct 

or indirect, between the judge or judicial officer who heard the case and any judge of the 

reviewing court concerning the facts or merits of the case" unless it is a written communication 

and all the parties are sent a copy at the time of the communication. (Italics added.) 

The prohibition against ex parte communications endures while the matter is pending. 

The terminology section of the Code of Judicial Ethics states that a matter "continues to be 

pending through any period during which an appeal may be filed and any appellate process until 

final disposition." (Terminology, "Pending proceeding;" Roberts v. Commission on Judicial 

Performance (1983) 33 Cal.3d 739, 746-748 [trial court judge censured for telephoning the 

presiding justice who participated in a writ proceeding before the rehearing time had expired in 

violation of canon 3B(7) and Government Code section 68070.5.]; Rothman et al. Cal. Judicial 

Conduct Handbook (4th ed. 2017) § 5:6 (Rothman) ["When an appellate panel reverses 

a trial judge's decision and remands the case for a new trial, and the matter is pending in the trial 

court, the appellate justices on the panel and trial judge may not discuss the reasons for reversal 

All further references to canon or canons and to the Advisory Committee commentary are to 
the California Code of Judicial Ethics unless otherwise indicated. 
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even though the appellate matter is final."].) Here the matter was recently denied by the 

California Supreme Court; however, a part may petition for a writ of certiorari to the United 

States Supreme Court within 90 days after entry of the order denying discretionary review by 

the California Supreme Court. (U.S. Supreme Ct. Rules, rule 13.) Therefore, it is still a pending 

matter even if the matter is final as it relates to the California courts 

The committee advises that until the matter is no longer pending within the meaning of 

the Code of Judicial Ethics the APJ may not contact the presiding judge. Such contact would 

be an impermissible ex parte communication regarding a pending matter (Canon 3B(7)(a).) 

B. Reporting Attorney Misconduct 

Canon 3D(2) states that a judge shall take appropriate corrective action whenever a judge 

has personal knowledge that an attorney has committed misconduct or has violated any 

provision of the Rules of Professional Conduct. Personal knowledge is defined within the 

terminology section of the Code of Judicial Ethics to "mean actual knowledge of the fact in 

question. A person's knowledge may be inferred from circumstances." (Terminology 

"Knowledge;" dvising that a 

judge has personal knowledge of attorney misconduct where the judge would be able to testify 

to the misconduct as a percipient witness].) The Advisory Committee commentary following 

canons 3D(l) and (2) explains that appropriate corrective action may include direct 

communication with the attorney who has committed the violation or other direct action, 

including reporting the violation to the presiding judge, appropriate authority or other agency or 

body. The appropriate authority is "the authority with responsibility for initiation of the 

disciplinary process with respect to a violation to be reported." (Advisory Com. com. foll. 

canons 3D(l), 3D(2).) 

If the APJ has personal knowledge of facts that he or she concludes constitute 

misconduct then the APJ has an affirmative obligation to take appropriate corrective action. 

Business and Professions Code sections 6086.7 and 6086.8, subdivision (a), Penal Code 
section 1424.5, and California Rules of Court, rules 10.609 and 10.1017 impose additional 
mandatory reporting requirements to the State Bar for specific types of attorney misconduct. 
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(Canon 3D(2).) In this instance, the committee advises that the APJ could report the misconduct 

to the State Bar, which is the authority with responsibility for initiation of an attorney 

disciplinary proceeding During the time that a party may file a writ of certiorari with the 

United States Supreme Court in the matter irect communication with the superior court 

research attorney or the presiding judge constitutes impermissible ex parte communication. 

(Canon 3B(7)(a).) 

e(f,&,, 

This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1 (a), (b)). It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(/), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(l); CJEO rule 6(a)). 
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CJEO Oral Advice Summary 

[Issued October J 

DISQUALIFICATION AND DISCLOSURE DUTIES OF A TRIAL JUDGE 

ASSIGNED AS AN APPELLATE JUSTICE 

I. Question 

Does a trial court judge assigned to hear a matter in an appellate court have 

disqualification and disclosure obligations as an appellate justice or as a trial court judge? 

A trial court judge who has been invited to sit on assignment as a pro tempore justice 

of an appellate court asks for advice about whether any of the following circumstances 

raise ethical concerns with accepting assignment: the appellate matter includes parties 

from whom the trial court judge received campaign contributions during the judge's 

recent judicial election; the judge also accepted a campaign contribution from a third 

party entity, or super political action committee (PAC), that accepted contributions from 

named parties in the appellate matter; and finally, the judge is an active member of an 
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organization devoted to the law, the legal system, and the administration of justice, which 

includes parties to the appellate matters as other members of the organization 

II. Oral Advice Provided 

Disqualification and disclosure rules differ for trial court judges and appellate 

justices, but those rules apply based on the type of proceeding rather than on a judicial 

officer's formal title or status. (Mask v. Superior Court (1979) 25 Cal.3d 474, 483 [an 

assigned judge pro tempore generally has the same power and authority as a regular judge 

of the court to which he or she is assigned].) Here, the trial court judge would have no 

mandatory duty to disqualify or disclose the reported campaign contributions from parties 

in the appellate proceeding, which were all under the $5,000 limit requiring appellate 

justice disqualification. (Cal. Code Jud. Ethics, canon 3E(5)(j).) Nor would the judge 

have a duty to disqualify or disclose the third party super PAC contribution. Similarly, 

the trial court judge would have no mandatory duty to disqualify or disclose the judge's 

membership in an organization devoted to the law, the legal system, and the 

administration of justice. 

However, as an appellate justice pro tempore, the judge is obligated to make a 

discretionary decision to disqualify in the assigned matter if the judge believes recusal 

would further the interests of justice or the circumstances are such that a reasonable 

person aware of the facts might doubt impartiality. (Canon 3E(4)(a) & (c).) The party 

contributions below the canon limit for mandatory appellate justice disqualification are 

circumstances the judge should consider when making a discretionary decision about 

whether a reasonable person aware of those contributions through the judge's ublically 

available Fair Political Practices Commission (FPPC) filings, or any other circumstances 

All further references to canons and to Advisory Committee commentary are to the 
California Code of Judicial Ethics unless otherwise indicated 
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related to the campaign or memberships, would doubt the judge's impartiality in the 

appellate matter. 

III. Analysis 

( a). Applicable Rules 

The disqualification and disclosure requirements for trial court judges differ from 

those applicable to appellate court justices. For example, it is mandatory for a trial court 

judge to disqualify for all campaign contributions over $1,500 from a party or lawyer in 

the proceedings. (Code Civ. Proc.§ 170., subd. (a)(9)(A) & (B); CJEO Formal Opinion 

Disqualification Based on Judicial Campaign Contributions from a Lawyer in 

the Proceedings, Cal. Supreme Ct., Com. Jud. Ethics Opns., p. 9.) Appellate Justices, on 

the other hand, are required to disqualify only for such contributions over $5 

anon 3E(5)G).) 

The differences in disclosure requirements are more significant. A trial court judge 

must disclose information that is "reasonably relevant to the question of disqualification 

, even if the judge believes there is no actual basis for disqualification." ( Canon 

3E(2)(a); canon 3E(2)(b )(i) [judge who was a candidate for judicial office in a trial court 

election must disclose any contribution of $100 or more from a party, even if the amount 

would not require disqualification]; Advisory Com. com. foll. canon 3E(2)(b) [additional 

required campaign contribution disclosures might include those made by a party to a third 

party in support of a trial court judge's campaign, such as a super PAC contribution made 

by a party]; Code Civ. Proc , subd. (a)(9)(C) [trial court judges must specifically 

disclose any campaign contribution by a lawyer or party in the proceeding].) 

In contrast, appellate justices have no disclosure duties under either the canons or 

statute. (CJEO Oral Advice Summary 2018- Disqualification Responsibilities of 

Appellate Court Justices, Cal. Supreme Ct., Com. Jud. Ethics Oral Adv. Sum., p. 3; 
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b).  No Mandatory Duty to Disqualify or Disclose

Rothman et al., Cal. Jud. Conduct Handbook (4th ed. 2017) § 7:90, pp. 501-

[ disclosure requirement in the appellate context would be more complex than in trial 

courts because there is no face-to-face contact with the parties until the hearing date, after 

the briefs are examined and a tentative decision is discussed by the appellate court 

justices].) An appellate court justice may, but is not required to disclose information 

relevant to the decision to not disqualify himself or herself. ( CJEO Oral Advice 

Summary 2018- supra, at p. 3.) 

It is clear from these canons and statues, and other authorities interpreting them, 

that the differing disqualification and disclosure rules apply based on the type of 

proceeding rather than on the judicial officer's formal title or status. (Canon 3E(2) 

[ disclosure requirement for information relevant to disqualification expressly applies in 

trial court proceedings]; Mask v. Superior Court, supra, at. p. 483 [an assigned judge pro 

tempore generally has the same power and authority as a regular judge of the court to 

which he or she is assigned].) Thus, a trial court judge invited to sit on assignment as a 

pro tempore justice of the Supreme Court would be subject to the disqualification and 

disclosure obligations applicable to an appellate court justice. 

( 

Mandatory grounds for disqualification applicable to appellate court justices are set 

forth in canon 3E(5), which includes the disqualification requirement for justices who 

have received a campaign contribution of $5,000 or more from a party in the matter 

before the court. (Canon 3E(5)G).) 

In the circumstances here, the requesting trial court judge reports receiving 

campaign contributions from several parties in the appellate matter, but all of those 

contributions were in amounts lower than the $5,000 limit requiring appellate 

disqualification. The judge also reports receiving a $7,000 contribution from a super 
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PAC, which included contributions to the third party super PAC made by parties to the 

appellate matter. Because this third party contribution was not made by "a party or 

lawyer" in the appellate matter, the canon 3E(5)G) limit requiring appellate 

disqualification does not apply. None of these reported contributions would require the 

judge to disqualify himself under the mandatory canon applicable to appellate justices. 

Because appellate justices have no duty to disclose, the requesting trial court judge 

would be under no obligation to disclose any of these contributions, which he would have 

een required to disclose in a trial court proceeding as information reasonably relevant to 

the question of disqualification. (Canons 3E(2)(a) & 3E(2)(b )(i); Advisory Com. com. 

foll. canon 3E(2)(b); Code Civ. Proc 170.1, subd. (a)(9)(C).) 

Similarly, the judge's active membership in an organization devoted to the law, the 

legal system, and the administration of justice would not require disqualification under 

any canon or statute, but disclosure would be required in a trial court proceeding because 

the organization is primarily made up of parties to the appellate matter, which is 

reasonably relevant to the question of disqualification. In the appellate court proceeding 

the judge has been invited to hear on assignment, however, the judge would have no dut 

to disclose the circumstances of the membership. (CJEO Oral Advice Summary 2014-

Disqualification for Membership in an Amicus Curiae Cal. Supreme Ct., Com. Jud. 

Ethics Opns. p. 3 [a reasonable person would not doubt a justice's ability to be impartial 

in deciding the interests of the parties in circumstances where the justice was a member 

of an organization that had filed an amicus brief] ) 

(c). Discretionary Decisions about Disqualification for the Appearance of 

Impartiality 

Discretionary grounds for disqualification applicable to appellate court justices are 

set forth in canon 3E(4), which requires appellate justices to disqualify themselves when 
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they believe recusal would further the interests of justice or when the circumstances are 

such that a reasonable person aware of the facts might doubt impartiality. (Canon 

3E(4)(a) & (c); CJEO Oral Advice Summary 2014- supra, Cal. Supreme Ct., Com. 

Jud. Ethics Oral Adv. Sum. at p. 2.) In this case, the judge will not have a duty as an 

appellate justice pro tempore to disclose the non-disqualifying party campaign 

contributions, but those contributions would still be publically available in the judge's 

FPPC filings. The judge's discretionary decision about disqualification must take into 

consideration whether a reasonable person aware of those public records and the 

campaign contributions from parties to the action, or any other circumstances related to 

the judge's campaign or memberships, would doubt impartiality. 

-4,r.,, 

This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1 (a), (b)). It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(1), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(l); CJEO rule 6(a)). 
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CJEO Oral Advice Summary 

[Issued November 2 2018} 

SOLICITING ENDORSEMENTS FROM TRIAL COURT JUDGES FOR OTHER 

APPELLATE COURT JUSTICES SUBJECT TO RETENTION ELECTIONS 

I. Question Presented: 

May a presiding justice (PJ) of a Court of Appeal contact superior court presiding judges 

within the PJ's appellate district to solicit campaign endorsements for other appellate court 

justices facing retention elections. When soliciting the presiding judges, the PJ also intends to 

ask each presiding judge to solicit endorsements from every judge on the presiding judge's trial 

court on behalf of the justices seeking retention 
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II. Oral Advice Provided: 

Subject to certain restrictions, canon 5B(4) of the California Code of Judicial Ethics 

permits a judge to solicit campaign contributions or endorsements for his or her own campaign 

and on behalf of other judges and attorneys who are candidates for judicial office. Judges are 

uniquely knowledgeable about the necessary and ideal qualifications of a judge based on their 

own experience on the bench Judges also have particular knowledge about the qualifications of 

certain judicial candidates based on their personal experience as colleagues or from participating 

in review of their work. (Advisory Com. com. foll. canon SA [judges are in a unique position to 

know the qualifications necessary to serve as a competent judicial officer].) Based on a judge's 

unique position to evaluate candidates, the judiciary and public benefit when a judge endorses a 

qualified candidate. Moreover, if a judge who is already endorsing a candidate based on the 

candidate's qualifications can solicit and obtain additional endorsements from other judges who 

similarly believe the candidate is well qualified, there is a greater likelihood that a highly 

qualified candidate will be retained or elected. Electing or retaining highly qualified judges 

promotes the integrity of and public confidence in the judiciary. ( Canon 1 [ an honorable 

judiciary is indispensable to justice in our society].) 

There is a blanket prohibition certain campaign-related solicitations, as well as two 

additional limitations a judge must consider A judge is prohibited from soliciting campaign 

contributions or endorsements from certain subordinate judicial officers or from California 

state court personnel in all circumstances. (Canon 5B(4).) When soliciting campaign 

endorsements from anyone else, including other judges, a judge may not use the prestige of 

judicial office in a manner that would reasonably be perceived as coercive and the solicitation 

must conform to the other obligations within the code, including that any such activity promote 

judicial independence, integrity, and impartiality. (Canons 2A [judges must act at all times in a 

All further references to canon or canons the code, and the Advisory Committee commentary 
are to the California Code of Judicial Ethics unless otherwise indicated. 

Specifically, canon 5B(4) prohibits solicitation of campaign endorsements from California 
state court commissioners, referees, court-appointed arbitrators, hearing officers, and retired 
judges serving in the Assigned Judges Program. 
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manner that promotes public confidence in the integrity and impartiality of the judiciary], 2B(l) 

[judges must not convey that any individual is in a special position of influence], 3 [judicial 

duties must take precedence over all other activities], 5 [judicial independence, impartiality, and 

integrity must dictate the conduct of judges engaged in political activity].) 

There is a risk that anyone a judge solicits for a campaign endorsement will feel obligated 

to make the endorsement regardless of whether the request is made by the judicial candidate or 

on behalf of the judicial candidate. T is may be greater and there may be a perception of 

coercion when the soliciting judge is in a position of influence or control over the person being 

solicited. For this reason, canon 5B( 4) prohibits judges from soliciting campaign endorsements 

from certain subordinate judicial officers and court staff in all circumstances 

Invitation to Comment SP 18- (2018) p. 3 [ a court employee or subordinate judicial officer 

would likely feel pressure to endorse a judge's campaign].) The concerns that justify this 

blanket prohibition soliciting certain subordinate judicial officers and court staff do not 

similarly a blanket prohibition on appellate court justices soliciting trial court judges 

The relationship between an appellate court justice and a trial court judge differs from the 

relationship between a judge and a subordinate judicial officer or other court staff. Appellate 

court justices do not supervise the work of trial court judges in an employer-employee context 

They do not have influence or control over trial court judges in the manner that trial court judges 

may control subordinate judicial officers and court staff. As such, a blanket prohibition is not 

justified 

icial officer soliciting an endorsement must also consider the other two 

limitations on solicitation of campaign endorsements; whether the particular solicitation creates 

a perception of coercion and whether it could cause doubts regarding judicial independence, 

integrity, or impartiality. Both these concerns are heightened in the narrower question of 

whether a PJ may solicit campaign endorsements from trial court presiding judges in the PJ's 

district especially where the solicitation also requests the presiding judges to solicit 

endorsements from ther judges on the presiding judge's court 

A PJ has additional supervisory responsibilities related to the court. (See, e.g., canon 

3C(4) [a judge with supervisory authority shall take reasonable measures to ensure other judges 
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properly perform their judicial responsibilities]) At a minimum, these responsibilities 

demonstrate that the PJ is in a leadership position and creates a perception that any request by 

the PJ will be seriously considered and most likely followed by other justices and trial court 

judges, including presiding judges Therefore, a P J should be cognizant of his or her heightened 

leadership position when soliciting endorsements to avoid the perception that the solicited judge 

was coerced to make an endorsement based on the PJ's position within the court. 

The PJ should also consider whether the proposed solicitation could create doubts 

regarding the independence, integrity, or impartiality of the judiciary (Canon 1 [ a judge shall 

uphold the integrity and independence of the judiciary].) Appellate courts oversee trial court 

decisions, and a trial court judge may have a case that is pending review by the appellate court 

justice soliciting an endorsement If an appellate court justice solicits an endorsement for 

her own campaign or for another candidate for judicial office while actively reviewing the trial 

court judge's decision, a reasonable person aware of this fact could doubt the justice's capacity 

to be impartial in that matter. (Canon 3E(4)(c) [disqualification required in circumstances where 

a reasonable person aware of the facts would doubt a justice's ability to be impartial].) These 

concerns of impartiality are again compounded when the solicitation is made by a PJ who has 

supervisory authority over all of the cases within his or her appellate district or division 

The proposed mass solicitation by the PJ to every trial court presiding judge to endorse 

the justices seeking retention with the additional request that the presiding judge solicit every 

trial court judge on the PJ's behalf heightens the concerns of coercion and impartiality to a 

degree that is impermissible. Looking at the solicitation from the perspective of the solicited 

trial court judge or a reasonable person aware of the solicitation the solicitation is from a 

presiding judge the solicitation seeks an endorsement of every appellate court justice facing a 

retention election and the solicitation originally came from the PJ on behalf of those justices. 

Also, the solicitation asks for an endorsement of each justice seeking retention without 

evaluating a justice's individual qualifications. The proposed solicitation uses the prestige 

of the PJ's office in a manner that would reasonably be perceived as coercive and is prohibited 

by canon 5B(4). It also result in an overall decrease in the perceptions of judicial 

independence, integrity, and impartiality. 
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This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Com. Jud. Ethics Opns., Internal Operating Rules & Proc. (CJEO) rule 1 (a), (b)). It is based on 

facts and issues, or topics of interest, presented to the California Supreme Court Committee on 

Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 9.80(i)(3); CJEO 

rules 2(/), 6(c)), or on subjects deemed appropriate by the committee (Cal. Rules of Court, rule 

9.80(i)(l); CJEO rule 6(a)). 
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[Posted January 29, 2019] 

 

 

SERVICE ON A NONPROFIT ADVISORY BOARD INVOLVED IN CRIMINAL 

JUSTICE ISSUES 

 

 

I. Question 

May a judicial officer serve on an advisory board of a nonprofit organization 

involved in criminal justice issues?  The advisory board will be active in drafting 

legislation to reform part of the criminal law system and service may involve providing 

testimony before the Legislature or meeting with legislative sponsors.  Members of the 

advisory board will include law professors and an attorney.    
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II. Oral Advice Provided 

The California Code of Judicial Ethics
1
 makes clear that a judge or justice may 

engage in extrajudicial activities, including pursuits in nonprofit civic organizations 

dedicated to the law, the legal system, or the administration of justice.  (Canon 4B 

[judges may participate in activities concerning legal subjects that are consistent with the  

requirements of the code]; canon 4C(1) [judges may appear before or officially consult 

with the a legislative body on matters concerning the law, the legal system, or the 

administration of justice]; canon 4C(3)(a) [judges may serve as nonlegal advisors to an 

organization devoted to the improvement of the law, the legal system, or the 

administration of justice]; canon 4C(3)(b) [judges may serve as nonlegal advisors to a 

nonprofit charitable or civic organization].)   

 Indeed, judicial participation in activities involving the law, the legal system, and 

the administration of justice is encouraged.  The advisory committee commentary 

following canon 4B permitting involvement in both legal and nonlegal extrajudicial 

activities explains that judges are in a unique position to contribute to the improvement of 

the law, the legal system, and the administration of justice because they are specially 

knowledgeable in the law.  (Advisory Com. com. foll. canon 4B [a judicial officer is 

specially learned in the law and in a unique position to contribute to the improvement of 

the law, the legal system, and the administration of justice].)  Significantly, this 

commentary expressly identifies revision of substantive and procedural law and 

improvement of criminal justice as permitted activities. It also specifies that such 

participation may be through a group dedicated to the improvement of the law.   

The permissions granted under canon 4B, however, must also be consistent with all 

other requirements of the code, which means that judicial involvement with a nonprofit 

group dedicated to the improvement of law must be squared with the canon 4C(3) 

                                              
1
  All further references to canons, the code, and to advisory committee commentary are to 

the California Code of Judicial Ethics unless otherwise indicated. 
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limitation on judicial activities with civic and nonprofit organizations to participation as a 

nonlegal advisor.   (Advisory Com. com. foll. canon 4C(3) [a judge is prohibited from 

practicing law or serving as a legal advisor under the code].)  The advisory committee 

commentary following canon 4B again provides the explanation: the distinction between 

permissible nonlegal advisory service and impermissible legal service lies in the fact that 

judges are uniquely qualified to address matters falling within their judicial experience.  

Thus, the revision of substantive and procedural law encouraged under canon 4B is 

permitted nonlegal advisory service under canon 4C(3) when done from the judicial 

perspective.    

This committee reached a similar conclusion with regard to judicial comment and 

consultation before public officials, including providing testimony at legislative hearings 

or consulting with legislators.  (CJEO Formal Opinion 2014-006 (2014), Judicial 

Comment at Public Hearings and Consultation with Public Officials and Other Branches 

of Government, Cal. Supreme Ct. Com. Jud. Ethics Opns., p. 6.)  In CJEO Formal 

Opinion 2014-006, the committee examined canon 4(C)(1) and concluded that the reason 

judges are permitted to speak publicly or consult officially with other branches of 

government on matters concerning the law, the legal system, or the administration of 

justice, is that it benefits the lawmaking process, and therefore society, for judges to share 

their expertise in the law and the justice system with the other branches of government in 

a manner other than simply performing the duties of their office.  (Ibid.) 

As guidance for determining whether anticipated commentary or consultation is 

permissible, the committee explained that speaking from a judicial perspective allows 

judges to draw from their entire experience with the law while promoting the public trust 

in impartiality.  (CJEO Formal Opinion 2014-006, supra, at pp. 7-9 [distinguishing 

permissible commentary about the effect of criminal legislation on the court system from 

impermissible advocacy directed at benefiting a particular group or social policy].)   
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The committee, however, cautioned that even permissible commentary must be 

considered in light of other code restrictions.   (CJEO Formal Opinion 2014-006, supra, 

at pp. 9-11; Advisory Com. com., foll. canon 4C(1) [when deciding whether to appear at 

a public hearing or consult with a public official on matters concerning the law, the legal 

system, or the administration of justice, a judge should consider whether that conduct 

would violate any other provisions of the code]; Advisory Com. com., foll. canon 

4C(3)(c) [it is necessary for judges to regularly examine the activities of organizations 

they serve due to the changing nature of some organizations and their relationship to the 

law].)   Those considerations generally include whether the permissible activity might 

nonetheless detract from the dignity of office (canon 1), reflect adversely on the judge’s 

impartiality (canons 1 & 2), commit the judge with respect to the outcome of cases 

(canon 2A), convey a special position of influence or lend judicial title (canon 2B), 

interfere with the performance of duties (canon 3A), comment on pending or impending 

cases (canon 3A), or lead to frequent disqualification (canon 4A(4)).  (CJEO Formal 

Opinion 2014-006, supra, at pp. 9-10.)   

 With these canons, conclusions, and considerations in mind, it is the committee’s 

view that the requesting judicial officer may serve on an advisory board of a nonprofit 

organization dedicated to improving  criminal justice.  Such service may include drafting 

legislation that will benefit the law or judicial system directly, serve the general interests 

of those using the legal system, or enhance the prestige, efficiency, or function of the 

legal system.  Service may also involve providing testimony before the Legislature or 

meeting with legislative sponsors to provide a judicial perspective.  However, these 

activities are permissible only so long as the judicial officer determines on a continuing 

basis that they are otherwise consistent with the obligations of judicial office required 

under the code. 
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 This oral advice summary is advisory only (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Supreme Ct. Com. Jud. Ethics Opns. (CJEO), Internal Operating Rules & Proc. rule 1(a), 

(b)).  It is based on facts and issues, or topics of interest, presented to the California Supreme 

Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, 

rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the committee 

(Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)). 
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[Posted February 14, 2019] 

 

 

SERVICE ON A CIVIL LIBERTIES PROGRAM  

ADVISORY PANEL FOR THE STATE LIBRARY  

 

I. Question: 

Does the California Code of Judicial Ethics permit an Associate Justice of the California 

Court of Appeal to accept appointment by the Governor to serve on an advisory panel for the 

California State Library (State Library)?
1
  The appointment will be to an advisory panel for the 

California Civil Liberties Public Education Program (Civil Liberties Program), which is a state-

                                              
1
  Limited identifying information is included in this oral advice summary because 

confidentiality has been waived by the requesting party.  (Cal. Rules of Court, rule 9.80(h)(3); 

Cal. Supreme Ct. Com. Jud. Ethics Opns., Internal Operating Rules & Proc., rule 5(e).) 
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funded grant program to sponsor educational projects about the internment of Japanese 

Americans during World War II, as well as other civil rights violations and injustices 

perpetrated on the basis of race, national origin, immigration status, religion, gender, or sexual 

orientation.  The Civil Liberties Program also sponsors the development of public educational 

activities and materials to ensure that the events surrounding the internment of Japanese 

Americans during World War II will be remembered, illuminated, and understood. 

 

II. Oral Advice Provided: 

As the Supreme Court Committee on Judicial Ethics Opinions (CJEO) has concluded in the 

past, the question of whether an appellate justice may serve in an advisory capacity to another 

branch of government raises both legal issues under the California Constitution and ethical 

issues under the California Code of Judicial Ethics.
2
  (CJEO Oral Advice Summary 2015-010 

(2015), Service by an Appellate Justice as a Compliance Officer,  Cal. Supreme Ct. Com. Jud. 

Ethics Opns., p. 1.)  CJEO has no authority to provide legal advice and declines to do so.  (Id. at 

pp. 1-2.)  It is the responsibility of an appellate justice requesting ethical advice from CJEO to 

independently determine the legal question of whether simultaneous service is permissible under 

article 7, sections 7 and 17, of the California Constitution.  (CJEO Oral Advice Summary 2015-

010, supra, at pp. 1-2.) 

Assuming for the purposes of this opinion that there are no constitutional impediments, the 

question is whether the code permits an appellate justice to serve by gubernatorial appointment 

on an advisory panel for the State Library, where the purpose of the panel is to make 

recommendations to the State Library regarding grants to develop programs to educate the 

public about the internment of Japanese American citizens during World War II. 

The code makes clear that judicial officers may engage in extrajudicial activities, including 

pursuits in civic organizations dedicated to the law, the legal system, or the administration of 

justice.  (Canon 4B [judges may participate in activities concerning legal subjects that are 

                                              
2
  All further references to the code, canons, or advisory committee commentary are to the 

California Code of Judicial Ethics unless otherwise indicated. 
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consistent with the  requirements of the code]; canon 4C(1) [judges may appear before or 

officially consult with the a legislative body on matters concerning the law, the legal system, or 

the administration of justice]; canon 4C(3)(a) [judges may serve as a nonlegal advisor to an 

organization devoted to the improvement of the law, the legal system, or the administration of 

justice]; canon 4C(3)(b) [judges may serve as a nonlegal advisor to a nonprofit charitable or 

civic organization].) 

The code’s encouragement of extrajudicial activities related to the law, the legal system, 

and the administration of justice is also present in exceptions to restrictions on governmental 

appointments and consultations.  (Canon 4C(1) [consulting with an executive or legislative body 

prohibited except on matters concerning the law, the legal system or the administration of 

justice]; canon 4C(2) [appointment prohibited to a governmental committee or position 

concerned with issues of fact or policy on matters other than the law, the legal system, or the 

administration of justice].) 

It is clear that gubernatorial appointment to the Civil Liberties Program advisory panel is 

an extrajudicial activity involving the law, the legal system, and the administration of justice.  

The advisory panel was legislatively established to make recommendations regarding grants to 

educate and inform the public about civil rights violations and civil liberties injustices 

perpetrated on the basis of race, national origin, immigration status, religion, gender, or sexual 

orientation as well as the internment of Japanese Americans during World War II.  (Ed. Code § 

13015(c).)  These goals not only involve the law and the administration of justice, they are also 

in accord with similar goals in the code.  (Canon 2C [judicial membership prohibited in 

organizations that invidiously discriminate on the basis of race, sex, gender, gender identity, 

gender expression, religion, national origin, ethnicity, or sexual orientation].) 

Thus, acceptance of the appointment is permissible under the code, which also requires the 

appellate justice to continually assess the appropriateness of ongoing service.  (Advisory Com. 

com., foll. canon 4C(3)(c) [it is necessary for judicial officers to regularly examine the activities 

of organizations they serve due to the changing nature of some organizations and their 

relationship to the law].)  Those considerations generally include whether the permissible 

activity might nonetheless detract from the dignity of office (canon 1), reflect adversely on the 
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justice’s impartiality (canons 1 & 2), commit the justice with respect to the outcome of cases 

(canon 2A), interfere with the performance of duties (canon 3A), comment on pending or 

impending cases (canon 3B(9)), or lead to frequent disqualification (canon 4A(4)).  (Cal. Code 

Jud. Ethics, Terminology, “Law, the legal system, or the administration of justice.”) 

In the case of this advisory panel, CJEO does not believe service would lead to frequent 

disqualification because a person aware of the educational activities of the Civil Liberties 

Program would have no reason to doubt the justice’s impartiality or independence in appellate 

matters generally.  As such, continued service would not be precluded unless the justice makes 

disqualification decisions related to advisory panel activities in specific appellate matters before 

the justice.  (Kaufman v. Court of Appeal (1982) 31 Cal.3d 933, 937-940 [each appellate justice 

decides whether the facts require recusal, subject only to higher court review for bias or 

unfairness in the appellate proceedings].) 

In sum, accepting appointment by the Governor to serve on an advisory panel for the Civil 

Liberties Program is permissible under the Code of Judicial Ethics so long as the appointed 

appellate justice determines on a continuing basis that serving is otherwise consistent with the 

obligations of judicial office. 

 

 

 

 This oral advice summary is advisory only.  (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Supreme Ct. Com. Jud. Ethics Opns. (CJEO), Internal Operating Rules & Proc. rule 1(a), (b).)  

It is based on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 

9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. 

Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)).  The conclusions expressed in this summary 

are those of the committee and do not necessarily reflect the views of the California Supreme 

Court or any other entity. (Cal. Rules of Court, rule 9.80(b); CJEO rule 1(a)).) 
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APPELLATE DISQUALIFICATION FOR PRIOR ASSIGNMENT AS 

COORDINATED PROCEEDINGS JUDGE 

 

I. Questions 

Must a recent appellate justice disqualify himself from hearing an appeal in Judicial 

Council coordinated proceedings where the justice was assigned for several months as the 

coordination judge?  While assigned to the justice, the matter on appeal was either (i) the subject 

of a stay ordered by a previous coordination judge or (ii) on appeal, depriving the court of 

jurisdiction.  The docket shows no action taken in the matter by the justice while he was the 

coordination judge.  Now elevated to the Court of Appeal and serving on a panel hearing all 

appellate matters from the coordinated proceedings, the justice asks if he must disqualify or may 

file:///C:/Users/NBlack/Documents/CJEO%20Oral%20Advice%20Summaries/Final%20Summaries/www.JudicialEthicsOpinions.ca.gov
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participate in deciding the matter on appeal.  The justice asks for additional guidance on his 

disqualification obligations when assigned to appeals from other coordinated matters in which 

the justice did not issue the ruling on appeal as the trial judge.  

 

II. Oral Advice Provided 

The Code of Judicial Ethics
1
 provides that disqualification of an appellate justice is 

mandatory when the justice “tried or heard” the case on appeal as a trial judge.  (Canon 

3E(5)(f)(i) [disqualification required  when an appellate justice served as the judge before whom 

the proceeding was tried or heard in the lower court].)  This canon is nearly identical to Code of 

Civil Procedure section 170.1, subdivision (b) (section 170.1(b)), which provides that a trial 

court judge before whom a proceeding was “tried or heard” shall be disqualified from 

participating in any appellate review of that proceeding.  While no court or other authority has 

interpreted what “tried or heard” means in the context of canon 3E(5)(f)(i), the term has been 

interpreted as used in the similar circumstances of section 170.1(b).  (Housing Authority of 

Monterey County v. Jones (2005) 130 Cal.App.4th
 
1029 (Jones) [judge who ruled on contested 

pretrial motions but did not try or hear the subsequent judgment is not subject to mandatory 

disqualification under § 170.1(b)].)  By analogy, Jones compels the conclusion here that 

mandatory disqualification is not required for the inquiring appellate justice who did not take 

any action in the proceeding now on appeal before the justice’s panel.  (Jones, supra, at pp. 

1040-1041.) 

The Jones court went on to rule, however, that the judge was disqualified from the 

appellate division panel reviewing the judgment because a reasonable person might doubt the 

judge’s impartiality knowing that the judge had decided contested pretrial motions related to the 

judgment on appeal.  Conversely, Jones also suggests that a reasonable person would not doubt 

the impartiality of the inquiring justice who did not actively participate as a trial judge in any 

matter related to the merits of the appeal.  (Jones, supra, 130 Cal.App.4th at pp. 1041-1042.)  

                                              
1
  All further references to the code or canons are to the California Code of Judicial Ethics 

unless otherwise indicated. 
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Finally, basic guidance on appellate disqualification for prior service as a trial or coordination 

judge can be garnered from Jones.  (Id. at p. 1042.) 

 

(a).  Tried or Heard 

In Jones, the court analyzed whether a trial court judge was disqualified from participating 

in a superior court appellate division panel review of a case in which the judge had issued 

pretrial continuance and discovery orders but had not presided over the subsequent judgment on 

appeal.  Interpreting the statutory term “tried or heard” applicable to trial court judges under 

section 170.1(b), Jones acknowledged that while appellate justices are not bound by the statute, 

the appellate disqualification canon is similar and also contains the term “tried or heard.”  

(Jones, supra, 130 Cal.App.4th at pp. 1040, 1043, fn. 6.) 

To interpret the meaning of “tried or heard” in section 170.1(b), Jones examined the entire 

statutory scheme for trial court disqualification and observed that it defined ‘proceeding’ to 

mean ‘the action, case, cause, motion, or special proceeding to be tried and heard by the judge.’  

(Jones, supra, 130 Cal.App.4th at p. 1040, quoting Code Civ. Proc., § 170.5, subd. (f).)  The 

court concluded from this definition that a judge who decided contested pretrial continuance and 

discovery motions heard a different “proceeding” from the ultimate judgment on appeal and so 

was not disqualified from sitting on the superior court appellate division panel under section 

170.1(b).  (Jones, supra, at p. 1090.)  The court reasoned that the judgment the appellate panel 

was reviewing had not previously been heard by the same judge, even though those motions 

were related to the judgment.  The court found it significant that in her order on the motions, the 

judge stated that she was not ruling on the case-in-chief or the affirmative defenses, and no 

claim of error was made on appeal with regard to those motions.  (Id., at 1041.)  Thus, Jones 

held that mandatory disqualification from the superior court appellate division panel was not 

required  because no part of the judge’s ruling was actually included within the proceeding on 

appeal.  (Ibid.) 

 Although the appellate disqualification canons do not similarly define a “proceeding,” as 

Jones noted, we reach an analogous conclusion under canon 3E(5)(f)(i) because the inquiring 
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justice made no rulings included within the proceeding on appeal.  (Jones, supra, 130 

Cal.App.4th at p.1043, fn. 6 [unlike the parallel statue governing superior court disqualification, 

canon 3E does not define proceeding].)  Here, the inquiring justice took no action in the 

coordinated proceedings, which were stayed or on appeal during the assignment, depriving the 

court of jurisdiction.  Defining or distinguishing proceedings is not necessary to conclude that 

the inquiring justice did not try or hear any part of the matter on appeal and therefore is not 

disqualified under canon 3E(5)(f)(i). 

A disqualification analysis does not end there, however, as Jones noted.  (Jones, supra, 130 

Cal.App.4th at p.1041 [a more general disqualification determination about the appearance of 

impropriety is also required].) 

 

(b).  Appearance of Impartiality 

 Having decided that disqualification was not mandatory under section 170.1(b), the Jones 

court turned its attention to analyzing the provision of the disqualification statute that requires 

trial court judges to disqualify in all matters if a person aware of the facts might reasonably 

entertain doubt the judge would be able to be impartial.  (Jones, supra, 130 Cal.App.4th at p. 

1041, citing Code Civ. Proc., § 170.1(a)(6)(C), now subd. (a)(6)(4)(iii).)  Canon 3E(4)(c) 

contains a parallel provision for appellate justices who must disqualify in all matters if a 

reasonable person aware of the facts would doubt the justice’s ability to be impartial.  (Kaufman 

v. Court of Appeal (1982) 31 Cal.3d 933, 937-940 [each appellate justice decides whether the 

facts require recusal, subject only to higher court review for bias or unfairness in the appellate 

proceedings].) 

 Jones looked at the contested pretrial motions and concluded that, although technically 

not the same proceedings as the judgment on appeal, the legal and factual issues were related.  

(Jones, supra, 130 Cal.App.4th at p. 1031, 1041.)  For example, the motions limited the scope of 

discovery and the proceedings, although the motions themselves were not appealable, and the 

appellant did not argue those rulings were in error on appeal.  (Ibid.)  Nonetheless, the court 

concluded that a person aware of the degree to which the contested pretrial motions were 
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implicated by and referenced in the arguments on appeal would reasonably question the judge’s 

impartiality, which in turn compelled the judge’s disqualification.  (Id., at p. 1042.) 

 The pretrial rulings in Jones are easily distinguished here and the circumstances 

described by the inquiring justice do not compel disqualification.  The justice lacked jurisdiction 

or the matter was stayed the entire time the justice was assigned as the coordination judge, so he 

took no action that could possibly suggest the appearance of partiality.  As this committee 

concluded in a similar situation, disqualification is not required when a judge previously 

appeared in the same case as a deputy district attorney on a nonsubstantive matter, such as a 

perfunctory continuance, because a person aware of the fact that the judge did not “actively 

participate” in the prosecution would have no reason to doubt the judge’s impartiality.  (CJEO 

Formal Opinion 2015-007 (2015), Disqualification for Prior Appearance as a Deputy District 

Attorney in a Nonsubstantive Matter, Cal. Supreme Ct. Com. Jud. Ethics Opns., pp. 3, 14; see 

also CJEO Oral Advice Summary 2016-017 (2016), Disqualification for Prior Appearance as a 

Deputy District Attorney in Another Proceeding, Cal. Supreme Ct. Com. Jud. Ethics Opns., p. 4 

[active participation in another proceeding includes, at a minimum, significant personal 

involvement as a prosecutor in critical decisions regarding the other case].) 

 Here, the inquiring justice was precluded from taking any action in the coordinated 

proceedings.  A reasonable person aware of these facts could not conclude that he was actively 

involved or made any decisions as the coordination judge regarding the matter on appeal or 

other related matter.  Therefore the committee advises against discretionary disqualification 

under canon 3E(4)(c). 

 

(c).  Appellate Disqualification Considerations in Other Coordinated Proceedings  

 The inquiring justice asks for additional guidelines about making disqualification 

decisions in other matters generally where he served as the coordination judge.  With regard to 

mandatory disqualification under canon 3E(5)(f)(i), it is the committee’s advice that a matter is 

tried or heard below, and disqualification is mandated, when a prior coordination judge was 

actively involved in a judicial decision being appealed.  (Rothman et al., Cal. Jud. Conduct 
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Handbook (4th ed. 2017) § 7:63, pp. 487-486 [citing Jones but concluding that  the decision 

against mandatory disqualification would be different in circumstances where the motion is 

itself on appeal].)  Concomitantly, Jones instructs that disqualifying actions by a judge in the 

lower court include issuing rulings or orders actually included in the proceeding on appeal.  

(Jones, supra, 130 Cal.App.4th at pp. 1040-1041.)  That is, disqualification is not mandatory 

under canon 3E(5)(f)(i) unless the issues on appeal were previously decided by the justice. 

 Jones also provides valuable guidance for making a discretionary decision about 

disqualification based on whether a person aware of the facts might reasonably doubt 

impartiality.  Jones identifies the following facts as likely to raise reasonable doubt as to 

impartiality: (1) the judge decided issues of law or fact related to the merits of the appeal; (2) the 

appeal references or is implicated by the lower court ruling; (3) the judge made a ruling in the 

case in chief or affirmative defenses; (4) the judge made a procedural determination that had a 

substantial effect on the ultimate outcome; or (5) a claim of error about the judge’s lower court 

rulings is raised in the arguments on appeal.  The committee agrees and advises that these are 

also facts to be considered by an appellate justice under canon 3E(4)(c). 

 

 (d).  Conclusions 

 The committee concludes that mandatory disqualification is not required under canon 

3E(5)(f)(i) because the inquiring justice did not previously try or hear the appellate matter, 

which was stayed or on appeal during the time the justice was assigned as the coordinated 

proceeding judge.  The justice took no action and made no decisions in the matter.  The 

committee also advises against discretionary disqualification under canon 3E(4)(c) because a 

reasonable person aware of the circumstances, including the fact that the justice did not decide a 

motion or contested issue of law or fact related to the merits of the appeal, would have no reason 

to doubt the justice’s impartiality.  Finally, the committee recommends that when determining 

whether to disqualify in other appeals from coordinated proceedings in which the justice served, 

the justice consider whether he actively participated in the matter on appeal.  It is the 

committee’s view that the following actions as a trial judge below would likely lead a 
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reasonable person to doubt impartiality: (1) rulings on contested issues of law or fact related to 

the appeal; (2) a ruling that is referenced or implicated in the appeal; (3) a ruling on the case in 

chief or affirmative defenses; (4) a procedural determination that had a substantial effect on the 

ultimate outcome; or (5) any rulings about which a claim of error is raised in the arguments on 

appeal.  A reasonable person would doubt impartiality in these circumstances.  (Canon 

3E(4)(c).) 

 

 

 This oral advice summary is advisory only.  (Cal. Rules of Court, rule 9.80(a), (e); Cal. 

Supreme Ct. Com. Jud. Ethics Opns. (CJEO), Internal Operating Rules & Proc. rule 1(a), (b).)  

It is based on facts and issues, or topics of interest, presented to the California Supreme Court 

Committee on Judicial Ethics Opinions in a request for an opinion (Cal. Rules of Court, rule 

9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate by the committee (Cal. 

Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)).  The conclusions expressed in this summary 

are those of the committee and do not necessarily reflect the views of the California Supreme 

Court or any other entity. (Cal. Rules of Court, rule 9.80(b); CJEO rule 1(a)).) 
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ACCEPTANCE OF A PRIVATE TESTIMONIAL DINNER AND HONORS    

 

I. Questions 

A judicial officer who is retiring after serving nearly 20 years on an Inn of Court 

executive committee, but who is not retiring from judicial office, requests ethical advice 

concerning a retirement dinner planned by the other executive committee members to 

honor the judge, and about an annual student achievement award the executive committee 

plans to establish in the judge’s name. 

The requesting judge’s Inn of Court is a local chapter of the national America Inns 

of Court.  The national organization and the judge’s local chapter provide a forum for 

attorneys and judges to improve the law, the legal system, and the administration of 
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justice through education, mentoring, and socializing.  Inns of Court promote strong 

professional relationships while providing educational services that fulfill minimum 

continuing legal education (MCLE) requirements for attorneys.  Through monthly dinner 

meetings, members advance training and education in a collegial environment.  Law 

students are also invited to be active members of Inns of Court, which offers them an 

opportunity to learn and to develop professional relationships with members of the bar 

and bench.  The monthly MCLE programs provided at the judge’s Inn of Court are 

presented by teams from the general membership, which include law students who learn 

and teach side-by-side with experienced judges and attorneys in the community.  The 

judge has served on the Inn of Court executive committee for many years as the at-large 

MCLE program coordinator, and the executive committee wishes to honor the judge for 

this service with a retirement dinner and award. 

The dinner will be attended by the other executive committee members and their 

guests.  The long-standing executive committee consists of judges and prominent local 

attorneys, with whom the judge has established close personal relationships during 

decades of Inn of Court service together.  It has been the judge’s practice to recuse in 

matters involving the individual executive committee attorney members, who the judge 

considers to be close personal friends.  The dinner will be held at an executive committee 

member’s private home.  Three executive committee attorney members, who are the 

judge’s close personal friends, will share the cost of the dinner, which will not exceed 

$125 per person, although the estimated total cost of the dinner will not exceed $3,500. 

The award to be established in the judge’s name will recognize the educational 

achievements of a law student member of the Inn of Court each year, which the executive 

committee plans to commemorate on a plaque installed at the law school where the Inn of 

Court meetings are traditionally held.  The executive committee also plans to give the 

judge a framed replica of the plaque at the retirement dinner to commemorate the judge’s 

educational contributions through the Inn of Court. 
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The judge specifically asks if the dinner is a private testimonial or an otherwise 

acceptable gift, and if so, whether the dinner should be valued at the cost of the judge and 

his or her guest’s dinners, a quarter of the total cost of the dinner, or the total cost of the 

dinner.  The judge also asks if reimbursing the three hosting executive committee 

attorney members for the value of the dinner resolves the statutory prohibition against 

accepting more than $450 a year from a single source.  Finally, the judge asks if the 

award and acceptance of the framed commemoration are permissible. 

 

II. Oral Advice Provided 

The Code of Judicial Ethics1 recognizes the importance of judicial officers engaging 

in their communities in the ways for which this judge is being honored.  (Advisory Com. 

com. foll. canon 4A [“complete separation of a judge from extrajudicial activities is 

neither possible nor wise; a judge should not become isolated from the community in 

which he or she lives”]; canon 4B [a judge may teach and participate in activities 

concerning legal matters]; Advisory Com. com. foll. canon 4B [a judicial officer is in a 

unique position to contribute to the improvement of the law, the legal system and the 

administration of justice, and may do so through a group dedicated to the improvement of 

the law]; canon 4C(3)(a) & (b) [a judge may serve as a director of a civic or nonprofit 

educational organization devoted to the improvement of the law, the legal system, or the 

administration of justice].)  It does so by explicitly permitting this judge’s educational 

service and by providing exceptions to the general prohibition on accepting gifts 

associated with such extrajudicial community activities.  The code and these exceptions 

allow the judge to ethically accept the retirement dinner and award planned by the Inn of 

Court executive members. 

 
                                              
1  All further references to canons, the code, and to advisory committee commentary are to 
the California Code of Judicial Ethics unless otherwise indicated. 
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A. Retirement Dinner 

The code defines a gift as anything of value to the extent that consideration of 

equal or greater value is not received.  (Code, Terminology, “Gift.”)  This definition is 

fundamentally the same as that in Code of Civil Procedure section 170.9, which also 

governs the acceptance and valuation of gifts by judicial officers.  (Code Civ. Proc., § 

170.9, subd. (l) [“gift” means a payment to the extent that consideration of equal or 

greater value is not received]; Rothman et al., Cal. Jud. Conduct Handbook (4th ed. 

2017) § 9:31, p. 616 (Rothman) [the code and the statute use essentially the same 

definition].)  Both the code and the statute exclude certain items as gifts and contain 

exceptions to the general prohibition on judicial officers accepting items that are gifts. 

One of the items that both the code and the statute exclude as gifts subject to the 

general prohibition and exceptions are public testimonials.  (Rothman, supra, § 9:39, p. 

623 [recognition of a judge at a public testimonial event is not a tangible item that falls 

within the gift definitions in either the code or the statute, and the event itself, such as a 

dinner publicly honoring a judge, is not subject to the no-gift rules].)  Although the code 

does not define a public testimonial, it has been interpreted as an event that publicly, not 

privately, pays tribute to, celebrates, or honors a judge and is open to the community.  

(Ibid. [a public testimonial event by a bar association that is open to the legal 

community and civic leaders, or a tribute dinner by a community institution that is open 

to its members and supporters, are not items subject to the gift rules].) 

Given this interpretation, the retirement dinner planned by the Inn of Court 

executive committee cannot be described as a public testimonial that is excluded or 

excepted from the rules prohibiting and permitting gifts.  The dinner is limited to the 

executive committee, which includes judges and attorneys, but is not open to other 

members of the greater Inn of Court membership or legal community.  As a private 

testimonial, however, the retirement dinner is a gift that falls within at least one 

exception that allows acceptance. 
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Canon 4D(6)(a) provides that a judge may accept a gift from a person whose 

preexisting relationship with the judge would prevent the judge from hearing that 

person’s matter under the disqualification rules.  Judicial officers are required to 

disqualify themselves when they believe they cannot be impartial or that someone 

aware of their relationship with a person would reasonably doubt their ability to be 

impartial if that person appeared before them.  (Canon 3E(4)(b) [applicable to appellate 

justices]; Code Civ. Proc., § 170.1, subd. (a)(6)(A)(iii) [applicable to trial court 

judges].)  These rules have long been applied to preclude judges from hearing matters 

involving a close friend.  (Rothman, supra, § 9:45, p. 636 [relationships requiring 

recusal normally include close personal friends of the judge].)  Thus, a judge may 

accept a gift under the preexisting relationship exception in canon 4D(6)(a) when the 

gift is from a close friend whose matters the judge is disqualified from hearing.  (Ibid. 

[judges may accept gifts from friends where a reasonable person would doubt 

impartiality and the judge is disqualified from hearing the friend’s matter].)  

 Code of Civil Procedure section 170.9, subdivision (b)(3) similarly provides that 

gifts are not prohibited from a person whose preexisting relationship with the judge 

would prevent the judge from hearing a case involving that person under the code.  

Here, the retirement dinner is planned by, will be attended by, and will be hosted 

by persons for whom the judge disqualifies when they appear.  Specifically, the judge 

considers the three attorney board members who are hosting the dinner to be close 

personal friends, so the costs of the dinner are acceptable gifts that fall within the 

preexisting relationship exception.  

Significantly, the statute also provides that acceptable gifts from friends for whom 

the judge disqualifies are not limited by value and may be accepted without regard to 

the $450 single source limit.  (Code Civ. Proc., § 170.9, subd. (a), (b); Rothman, supra, 

§ 9:45, p. 636 [excepted gifts from close friends are eliminated from the statutory dollar 
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limitation and a judge is free to take a gift in any amount from a person whose 

preexisting relationship with the judge requires disqualification].) 

The value of the acceptable gift is nonetheless subject to reporting requirements 

under the Political Reform Act of 1974 (Gov. Code, §§ 8100 et seq.), which does not 

add further limitations on the receipt or value of gifts to judicial officers, but which 

requires public reporting of any gift or compensation.  (See Rothman, supra, § 9:31, pp. 

615-616.)  It is generally accepted that the value of gifts falling within various code 

exceptions is the reasonable amount of the judge’s participation and the participation of 

the judge’s spouse, domestic partner, or guest.  (See Rothman, supra, § 9:48, p. 639; id., 

§ 9:55, p. 649 [acceptable invitations to ticketed educational events are calculated at the 

reasonable value of refreshments dinner, and entertainment, rather than the face value of 

the ticket].) 

Thus, in the circumstances described here, the reportable value of the retirement 

dinner would be the cost of the dinner for the judge and his or her guest, or 

approximately $125 each, for a total value of $250.  Although the purpose of the dinner 

is to celebrate the judge’s retirement from the executive committee as the at-large 

coordinator of educational programs, nothing in the code or the statutes requires the 

judge to pay for the costs of those attending to celebrate and honor the judge. 

Under the circumstances, the committee concludes that the retirement dinner is an 

acceptable gift and it would not be necessary for the judge to pay or otherwise 

reimburse the hosting attorneys for the cost of the judge and his or her guest’s meals, a 

quarter of the total cost of the dinner, or the total cost of the dinner.   

 
B. Award 

The annual student achievement award the executive committee plans to establish in 

the judge’s name is similarly a permissible honor, although it is not a gift to the judge.  
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The award will recognize the educational achievements of a law student Inn of Court 

member each year without bestowing anything of monetary value on the judge. 

Nor will it advance the pecuniary interests of the judge, the student, or the Inn of 

Court.  (Canon 2B(2).)  Unlike a scholarship, which would require prohibited 

fundraising, the use of the judge’s title in the award will contribute to legal education in a 

manner that advances the law, the legal system, and the administration of justice.  (Cf. 

CJEO Oral Advice Summary 2015-011 (2015), Use of Judicial Title on a Scholarship 

Fund, Cal. Supreme Ct. Com. Jud. Ethics Opns., p. 1 [judicial officer’s name and title 

may not be used by an alumni association of the judge’s law school alma mater on a 

scholarship named in honor of the judge if the scholarship will be funded by donations 

solicited using the judge’s name].)  As such, it is a permissible use of title and the 

prestige of office in honor of both the judge and the students who will receive the award 

each year.  (Rothman, supra, § 10.18, p. 689 [there is no prohibition on use of judicial 

title to promote a permissible legal educational program because the importance of judges 

contributing to the law, legal system, and the administration of justice far outweighs any 

arguable use of the prestige of office to advance the pecuniary interests of others].) 

Finally, the plaque and the framed commemoration of the award that the executive 

committee intends to present to the judge are also honors the judge may accept.  The 

statute specifically excludes plaques from the definition of a gift, so long as they are 

limited in value to under $250.  (Cal. Code Civ. Proc., § 170.9, subd. (l)(6) [the term 

‘gift’ does not include personalized plaques and trophies with an individual value of less 

than $250.00].)  While the code does not contain a similar exclusion, the committee 

believes that the similarity in the two gift definitions supports the conclusion that the 

plaque and framed commemoration are not gifts because the personalization eliminates 

any value that could potentially be used as consideration.  (CJEO Oral Formal Opinion 

2014-005, Accepting Gifts of Little or Nominal Value Under the Ordinary Social 

Hospitality Exception, Cal. Supreme Ct. Com. Jud. Ethics Opns., p. 6 & fn. 6 [advising 
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that items of any value are gifts within the meaning of the code when they could be 

exchanged for consideration on the open market, but distinguishing homemade 

personalized items that would have no market value].) 

Nonetheless, to the extent that the cost of procuring the personalized plaque and 

framing it were to be viewed as a gift incidental to the private retirement dinner, it would 

fall within the same code exception for permissible gifts based on the judge’s preexisting 

relationships and disqualification practices, as discussed above.  (See Rothman, supra, § 

10:16, p. 685 [a judge may accept a free dinner and a plaque from a local bar association 

even though the event is underwritten by attorneys who will appear in front of the judge 

and who will be recognized for their donations at the event].) 

III. Conclusions 

The retirement dinner is a private testimonial the judge may accept as a gift, 

without limit and without reimbursement of costs for any part of the dinner, including the 

costs of the judge and his or her guest’s meals.  For reporting purposes, the value of the 

gift is the total cost of the judge and his or her guest’s meals.  The student achievement 

award in the judge’s name is also a permissible honor and use of judicial title.  Finally, 

the framed commemoration of the award is an acceptable honor incidental to the 

retirement dinner. 

 

 

 This oral advice summary is advisory only.  (Cal. Rules of Court, rule 9.80(a), (e); 

Cal. Supreme Ct. Com. Jud. Ethics Opns. (CJEO), Internal Operating Rules & Proc. rule 

1(a), (b).)  It is based on facts and issues, or topics of interest, presented to the California 

Supreme Court Committee on Judicial Ethics Opinions in a request for an opinion (Cal. 

Rules of Court, rule 9.80(i)(3); CJEO rules 2(f), 6(c)), or on subjects deemed appropriate 

by the committee (Cal. Rules of Court, rule 9.80(i)(1); CJEO rule 6(a)).  The conclusions 
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expressed in this summary are those of the committee and do not necessarily reflect the 

views of the California Supreme Court or any other entity. (Cal. Rules of Court, rule 

9.80(b); CJEO rule 1(a)).) 
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