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Comment 1: 
Submitted by: Hon. Frank Birchak, Judge of the Superior Court of California,  
   County of San Diego 
Received on:  April 5, 2019 
Confidentiality Waived 
 

Would a search of local criminal records—as is required under Family Code 

section 6306—include a CMS search? 

  

I saw reference to civil restraining order provisions, but not Family Code 

provisions. It seems that if a CMS search would be appropriate under Family 

Code section 6306, including language about that in the Formal Opinion would 

be helpful. Or language saying explicitly that it is not included and should not be 

reviewed as part of Family Code section 6306 review. 

  

Thank you, 

  

Hon. Frank Birchak 

Judge, San Diego Superior Court 
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Comment 2: 
Submitted by: Hon. Matthew Brower, Judge of the Superior Court of California,  
   County of San Diego 
Received on: April 5, 2019 
Confidentiality Waived 
 
Ms. Black, 
     I noticed that the attached opinion lists several exceptions to the proposed prohibition 
on CMS searches on Civil Department Judges, primarily in small claims and particularly 
several varieties of civil harassment matters (bottom of pg. 7).  I handle civil harassment 
matters in San Diego County, and I wanted to make sure Pen. Code, sections 18175 and 
18155 are included as exceptions in the final product to give judges the ability to look at 
Respondents’ RAPs in gun violence restraining order (GVRO) cases.  GVROs are 
technically civil proceedings that are nevertheless governed by the Penal Code.  Should 
this rule become finalized and not expressly address a judge’s ability to review RAPS in 
GVRO cases it could cause ethical uncertainty and a reticence on the part of judges to 
review such criminal histories (as I believe the two cited penal code sections permit) 
which could operate to the detriment of public safety.  Thanks. 
 
Very Respectfully, 
 
Matt Brower 
Judge of the Superior Court 
State of California 
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Comment 3: 
Submitted by: Hon. David J. Cowan, Judge of the Superior Court of California,  
   County of Los Angeles 
Received on:  April 9, 2019 
Confidentiality Waived 
 

The following is my comment on the above opinion related to judges’ review of case 
management systems:  

Without further clarification of the words “search” and “investigation.” this opinion 
might be seen to preclude a judge performing a necessary task of determining if a case to 
which she is not then assigned is or should be related to a pending case to which she is 
assigned. This arises routinely in Probate as between a conservatorship case, a trust case 
and when the conservatee passes away, with a decedent’s estate case. In addition, there is 
often more than one trust involved with the same family. Each trust is required to have a 
separate case number. Further, there might also be a Civil or Family case to which there 
may be an issue of whether it should be related to a Probate case – which would not have 
been assigned to a judge hearing only Probate cases. Making this determination may 
require review of documents filed in those cases; i.e., potentially more than just taking 
judicial notice of documents. Further, a Supervising Judge, to whom no case is assigned, 
but with the duty sometimes of assigning cases as between other judges to whom a 
related case may already be assigned, or for other reasons, may be seen to have violated 
this rule. Could the opinion clarify that the foregoing would fall within the exception for 
“where independent investigation is otherwise authorized by law?”  

Thank you for your consideration.  

DAVID J. COWAN 
Supervising Judge 
Probate & Mental Health Depts.  
Los Angeles County Superior Court 
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Comment 4: 
Submitted by: Hon. Alan Perkins, Judge of the Superior Court of California,   
   County of Sacramento 
Received on:  April 9, 2019 
Confidentiality Waived 
 

Attn: Ms. Nancy Black 

 

Dear Ms. Black, 

 

I attempted to submit a comment via the online form was told 3 times there was a 
problem submitting the form and to try later. Therefore I am using the suggested alternate 
and routing the comment to you. I waive any confidential and consent to the disclosure of 
my comment. Here is my comment:  

 

Thank you for the opportunity to comment. For the reasons stated below, I 
recommend that the opinion not be adopted in its current form. 

 

The opinion appears to be meant to include the searching of a CMS within 
the types of searches that a judge should not make as part of a process of 
finding facts in a particular case. To that extent I do not object to the opinion. 
We tell jurors to not consider facts outside the evidentiary record and judges 
should also be held to that standard. 

 

A significant problem with the draft opinion is that it does not state that it is 
meant to apply only to fact finding. Judges are frequently asked to determine 
whether other cases are related, etc. and cannot do this without consulting a 
CMS. Even if they could do so it would be a waste of time to not consult a 
CMS to determine whether a case was related, etc. Similarly judges 
frequently review cases on their calendars to determine the duration of a 
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matter, etc. Also, especially in Probate, for example, there could be many 
separate petitions within a probate case and a judge would have to 
periodically look at the CMS (suppose there were both a probate and a trust 
proceedings pending, for example) to manage the cases. By not excluding 
searches of a CMS that are not directed to obtaining evidence in a disputed 
trial or hearing, the current form of the rule would needlessly put judges in 
fear of violating the opinion when they are simply doing their jobs. 

 

In summary, I am not sure there is a problem that needs to be addressed. If 
there is, the opinion should be revised to specify that it applies only to 
consulting a CMS for the purpose of obtaining evidence to be used in a 
contested hearing or trial that is currently open before the judicial officer. 

 

 

 

Alan G. Perkins 

Judge 

Sacramento Superior Court 
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Comment 5: 
Submitted by: Hon. Luis Lavin, Associate Justice of the Court of Appeal, Second  
   Appellate District, Division 3 
Received on:  April 10, 2019 
Confidentiality Waived 
 

Many appellate court justices served on the trial court before they were elevated. Canon 
3E(5)(f)(i) requires recusal or disqualification if the appellate justice served as the judge 
before whom the proceeding was tried or heard in the lower court. The opinion should 
clarify that a CMS search is permitted to allow appellate justices to determine if they are 
disqualified from hearing an appeal because they presided over a proceeding or trial in 
the lower court.  
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Comment 6: 
Submitted by: Hon. Donald Shaver (Ret.), Judge of the Superior Court of   
   California, County of Merced 
Received on:  April 18, 2019 
Confidentiality Waived 
 

I routinely handle a family law assignment and as such review requests for DVTROs.  
Our court grants or denies the TRO based on the declaration only prior to the hearing.  In 
some cases it is helpful to review the history of the parties by referring to the Court’s 
CMS history to find out if there are prior DV offenses by either party, prior applications, 
pending 300 actions, etc.  Almost all of our DVTRO apps are pro per and sometimes a bit 
hard to follow, so this helps to flesh out details the requesting party may have omitted or 
was unclear about, as well as helping to evaluate credibility.  Would this be prohibited 
under the new proposed rule? 

   Judge Don Shaver, ret. (acting as a commissioner) Merced Superior Court 

Confidentiality Notice: This is an official government communication. As the recipient, you are 
responsible for the lawful use of this information. This e-mail and any attachments may be 
confidential and are intended solely for the individual or organization to which they are 
addressed. They may contain privileged or confidential information and should not be 
disseminated. If you are not the intended recipient of this e-mail, you should not copy, distribute 
or take any action in reliance upon this e-mail or the attachments. If you received this e-mail in 
error, please notify the sender immediately and delete this message. Thank you. Please consider 
the environment before printing this email.  
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Comment 7: 
Submitted by: Hon. Donald Segerstrom, Judge of the Superior Court of California, 
   County of Tuolumne 
Received on:  April 26, 2019 
Confidentiality Waived 
 

Ms. Black – 

 

I originally sent in my comments using the online comment form that accompanied the 
invitation to comment on the proposed opinion.  Having been notified that the comments 
may not have been retained, I will try to repeat them. 

 

My concerns revolve around civil cases where the court has as its goal the protection of a 
minor or the protection of a victim of domestic violence or other type of violence.  In 
dependency cases, which are civil proceedings, the parents (or other people who are 
alleged to have neglected or abused a child) will frequently have other cases in the same 
county which are relevant to the issues present in the dependency case.  The social 
service agency tries to put as much information as they can in the reports they submit to 
the court.  Frequently, however, that information is inaccurate or incomplete.   For 
example, the agency (CWS) will run a search using the California Law Enforcement 
Telecommunications System (CLETS) on a parent.  Despite the best efforts of the 
Department of Justice, the CLETS information provided is often incorrect or incomplete.  
If the person’s name is not exactly the same as the CLETS search, substantial information 
may be missed.  Often, an entry will say that there is no disposition of a case, when, in 
fact, there has been a disposition.  Further, one party may have sought a restraining order, 
the results of which do not appear in CLETS.  There is a wealth of information in the 
case management system (CMS) which is highly relevant to the court’s decision on what 
disposition of a case is in the best interest of the minor.  By discouraging a search of the 
CMS in such circumstances, the draft opinion is asking a dependency judge to ignore a 
resource that could provide crucial information to a jurisdictional or dispositional 
finding.  For example, a jurisdictional allegation of parental substance abuse could be 
decided without knowing that the parent at issue has convictions in the same jurisdiction 
for possession/use/sales of controlled substances about which CWS is unaware.  Just 
today, I had a case where CWS said the whereabouts of a parent was unknown.  By 
looking in the CMS, I was able to find the parent’s most recent address and the fact the 
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parent was on probation.  This information will allow CWS to contact the parent and 
make sure they have notice of the proceeding.  I can think of numerous other examples.  
A primary goal of the dependency system is the protection of children.  There is certainly 
a risk that by conducting a search of a CMS a judge will come upon information that may 
benefit one party over the other.  As long as that information is disclosed, however, with 
an opportunity to respond, it seems to me that risk is outweighed by the benefit of having 
a fully informed judge charged with the protection of the minor. 

 

The same thing is true in domestic violence restraining order cases.  Most commonly, 
these are brought by self-represented litigants.  Often, the petitioner will not know that 
the respondent has other domestic violence cases.  To the extent that the court does not 
have access to CLETS itself, or does not contact a prosecuting agency to get a CLETS 
print out on the respondent, the judge would be completely unaware that the respondent 
might have been the subject of other restraining orders, either civil or criminal.  My 
experience is that self-represented petitioners in domestic violence restraining order cases 
are often intimidated by the court proceedings, unsure how to proceed and confused by 
how to present relevant information to the judge.  Discouraging a judge from a simple 
CMS search for other domestic violence or criminal cases against the respondent will 
result in the judge not having what could be critical information in determining whether 
the petitioner is indeed in danger of abuse.  This comment may also apply to civil 
harassment restraining order cases and workplace violence restraining order cases. 

 

Finally, delinquency cases are also civil proceedings.  While probation officers do their 
best to provide the court with accurate information, they often do not have complete 
information about parents, persons who are potential placement options, and other 
persons with whom the juvenile associates.  Having the ability to access and search the 
CMS can often provide the judge with important information that will assist in 
determining what action is in the best interest of the minor. 

 

A potential response to these comments is that CWS, county counsel, probation or the 
party in a domestic violence case could access the CMS system to provide the judge this 
information.  That would depend upon what access the court allows the agency or party 
to have.  As I am sure you are aware, different counties have different CMS systems, 
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with varying levels of access and confidentiality.  Further, counting on a self-represented 
litigant to access and understand how to use a CMS is expecting too much. 

 

I apologize if this is duplicative of my earlier comments.  On the other hand, I thank you 
for the opportunity to comment and trust that the CJEO will take my comments into 
consideration.  If I can provide any further information, please feel free to contact me.   

 

Donald Segerstrom 

Judge of the Superior Court 
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Comment 8: 
Submitted by: Sunil “Neil” Gupta, Principal Attorney to Hon. Tani G.   
   Cantil-Sakauye, Chief Justice of the California Supreme Court;  
   submitted in Mr. Gupta’s individual capacity 
Received on:  April 26, 2019 
Confidentiality Waived 
 

Dear CJEO, 

 

Thanks for extending the opportunity to comment to this draft CJEO opinion. 

 

As I understand it, the draft opinion concludes that a judge may use a CMS to search for 
and to view documents submitted by a party or attorney in a matter assigned to the judge 
but may not search for or view other documents and information contained in a court’s 
CMS that could be relevant to the matter before the judge unless the search is authorized 
by law or the search results may be properly judicially noticed. 

 

As to whether the search may be authorized by law, footnote 5 of the draft opinion states 
“there is very limited authority that authorizes a judge to conduct an independent 
investigation and would permit a judge to search the CMS regarding the matter currently 
before him or her” and that “[a]bsent specific authorization to conduct a search,” a judge 
should not search a CMS. 

 

I am concerned that, as currently drafted, the opinion would foreclose the ability of a 
judge to search a CMS to determine whether the judge may have a conflict with either a 
party or an attorney that might require the judge’s recusal.  Because Canon 2 of the Code 
of Judicial Ethics requires that a judge avoid impropriety as well as “the appearance of 
impropriety,” it would not be unreasonable for a judge to search a CMS to ensure that the 
judge is not conflicted within the meaning of that canon. 
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For instance, a party could be engaged in litigation outside of the matter assigned to the 
judge in which the judge might have an interest in the outcome.  Alternatively, an 
attorney representing a party might belong to a firm engaged in litigation in another 
matter in which the judge might have an interest.  A conflicts check using a CMS would 
reveal these possible appearances of impropriety (or dispel them).  Yet, it is not clear 
whether such conflicts checks are specifically authorized by law within the meaning of 
the draft opinion. 

 

Although, as the draft opinion warns, a judge attempting to run a conflicts check through 
a CMS might risk “uncovering court records and other information that cannot be 
judicially noticed” and that a judge may “not know whether a CMS search violates canon 
3B(7) until it is too late,” this assumes that a competent judge cannot perform his or her 
task of being an impartial and disregard otherwise inadmissible information.  (See Estate 
of Pierce (1948) 32 Cal.2d 265, 277 [“it is presumed that the trial court disregards 
inadmissible evidence which has crept into the record”].)     

 

As a result, I wonder whether the draft opinion might address this use of a CMS. 

 

___________________________________________________________ 

Sunil "Neil" Gupta 

Principal Attorney to 

Chief Justice Tani G. Cantil-Sakauye 

California Supreme Court 
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Comment 9: 
Submitted by: An Individual Judge, Superior Court of California, County of   
   Orange 
Received on:  April 26, 2019 
Confidentiality Waived 
 

I am against the adoption of the new rule set forth in CJEO Draft Formal Opinion 2019-
014.  Judges are, or are expected to be, capable of knowing when they should disregard 
information that arises during a perfectly innocent court-records search but which should 
be disregarded.  This situation is analogous to a court trial, when one party moves an 
exhibit into evidence and the other side objects.  The judge is required to review the 
document to determine if it should be admitted.  If the court sustains the objection, we 
count on the judge to be able to disregard that inadmissible evidence in reaching the 
court’s ultimate ruling in the case.  Similarly, we should count on a judge to disregard 
material encountered during a court records search if it should be disregarded.  There are 
too many legitimate reasons for a court records search to impose any blanket rule against 
such searches. 
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Comment 10: 
Submitted by: Superior Court of California, County of Alameda 
Received on:  May 1, 2019 
Confidentiality Waived 
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Comment 11: 
Submitted by: Judge Thomas H. Cahraman, Superior Court of California, County  
   of Riverside 
Received on:  May 6, 2019 
Confidentiality Waived 
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Comment 12: 
Submitted by: Superior Court of California, County of Sutter 
Received on:  May 7, 2019 
Confidentiality Waived 
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Comment 13: 
Submitted by: Superior Court of California, County of Monterey 
Received on:  May 8, 2019 
Confidentiality Waived 
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Comment 14: 
Submitted by: Hon. Leonard Edwards (Ret.), Judge of the Superior Court of   
   California, County of Santa Clara 
Received on:  May 9, 2019 
Confidentiality Waived 

 



 

66 

 



 

67 

Comment 15: 
Submitted by: Superior Court of California, County of Riverside 
Received on:  May 14, 2019 
Confidentiality Waived 
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Comment 16: 
Submitted by: California Juvenile Court Judicial Officers 
Received on:  May 14, 2019 
Confidentiality Partially Waived.  92 judicial officers signed this comment.  Those who 
elected to maintain confidentiality or who did not respond to an inquiry regarding 
confidentiality are redacted.  (Cal. Rules of Ct., rule 9.80(h)(1); Cal. Com. Jud. Ethics 
Opns., rule 5.) 
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Comment 17: 
Submitted by: Hon. Margaret S. Henry, Judge of the Superior Court of California, 
   County of Los Angeles 
Received on:  May 14, 2019 
Confidentiality Waived 

May 13, 2019 
Honorable Ronald Robie 
Associate Justice of the court of Appeal 
Chair, Committee on Judicial Ethics Opinions 
Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102 
 
  Re:  CJEO Draft Formal Opinion 2019-014 
 
Dear Justice Robie: 
 
As a Judge of 18 years who has sat in Juvenile Court for all but 6 months of that time, I 
write to suggest that this Draft Opinion be withdrawn and rewritten to give meaningful 
guidance to judicial officers.  I endorse the comments made by Califonia Juvenile Court 
Judicial Officers that were drafted and forwarded by Judge Douglas Hatchimonji, as well 
as comments made by the CJA Ethics Committee. 
 
I particularly am concerned about the following language in the Draft Opinion on page 
11, first full paragraph:   

“The committee cautions the uncertainty of the search results should deter a judge 
from performing a CMS search unless the judge is certain that the entirety of the 
results may be judicially noticed in the matter before the judge.”  

 
There may be documents misfiled and/or mislabeled in any CMS file.  There can be no 
certainty that the entirety of the results may be judicially noticed, and therefore under the 
language of this Draft Opinion, no search may ever be done.  If, for example, a judge 
does not do the search of a related criminal case while hearing a dependency case 
involving domestic violence, and issues an order allowing visits with children when there 
is a criminal restraining order prohibiting visits, the judge may look fair but also will look 
incompetent, and a child may suffer for it. 
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Cautionary language against reviewing another judge’s notes is warranted, as are the 
cautions regarding considering evidence from another case.  However, judges should be 
encouraged to review CMS files in appropriate instances, particularly for other court 
orders affecting the parties and the proceedings, and provided proper guidance and 
examples in an ethics opinion on this subject.   
 
I urge the Committee to withdraw this Draft and issue one which is more helpful and 
constructive. 
 
Sincerely, 
 
 
Margaret S. Henry 
Judge, Los Angeles Superior Court, Dependency 
201 Centre Plaza Drive, Dept. 418 
Monterey Park, CA 91754 
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Comment 18: 
Submitted by: Superior Court of California, County of Ventura 
Received on:  May 14, 2019 
Confidentiality Waived 
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Comment 19: 
Submitted by: Hon. Marsha G. Slough, Chair, Judicial Council Technology   
   Committee, Associate Justice of the Court of Appeal, Fourth   
   Appellate District, Division Two 
   Hon. Sheila F. Hanson, Chair, Information Technology Advisory  
   Committee, Judge of the Superior Court of California,  County of  
   Orange 
Received on:  May 14, 2019 
Confidentiality Waived 
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Comment 20: 
Submitted by: Los Angeles Superior Court 
Received on:  May 14, 2019 
Confidentiality Waived 
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Comment 21: 
Submitted by: Hon. Barbara A. Kronlund, Judge of the Superior Court of   
   California, County of San Joaquin 
Received on:  May 14, 2019 
Confidentiality Waived 
 

I waive confidentiality regarding my comments. 

 

I am rather confused as to the impetus for this Opinion, since to my knowledge, the 
use of CMS by judges has not been an ethical problem. In the most recent CJP 
Annual Report, I saw no mention of misuse of CMS searches, and as a past 
member of the CJA Judicial Ethics Committee for 10+ years, I didn’t see a 
problem in this area either.  I’m not certain what “problem” this Opinion seeks to 
fix, but I am confident that there are much better ways to achieve the desired result 
than what this very overbroad Opinion offers.  

There are a myriad of legitimate uses of a court’s CMS, and it seems the evils this 
Opinion is seeking to redress  are already covered by the ex parte prohibitions of 
Canon 3B(7).  The exceptions to the advice in the Opinion swallow up the rule and 
were not  addressed or considered in this Draft Opinion. 

I concur with and join the Alameda County Superior Court bench, as well as 
Justice Ronald Robie of the 3rd DCA and Judge Leonard Edwards, Ret., in all of 
their thoughtful, valid comments. Likewise, I request this Opinion be withdrawn. 

Thank you for considering my comments. 

 

Barbara A. Kronlund, Civil Judge 
Superior Court, Dept. 10D, San Joaquin County 
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Comment 22: 
Submitted by: Hon. Gary Nadler, Chair, Trial Court Presiding Judges Advisory  
   Committee, Presiding Judge of the Superior Court of California,  
   County of Sonoma 
Received on:  May 15, 2019 
Confidentiality Waived 
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Comment 23: 
Submitted by: Superior Court of California, County of Kern 
Received on:  May 15, 2019 
Confidentiality Waived 
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Comment 24: 
Submitted by: Superior Court of California, County of Santa Clara 
Received on:  May 15, 2019 
Confidentiality Waived 
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Comment 25: 
Submitted by: Justices of the Court of Appeal, First Appellate District 
Received on:  May 15, 2019 
Confidentiality Waived 
	

Dear	Justice	Robie	and	members	of	the	Committee	on	Judicial	Ethics	Opinions	
(CJEO): 

	 

I,	and	my	colleagues	on	the	First	District	Court	of	Appeal	listed	below,	strongly	urge	
the	CJEO	to	consider	the	issues	and	concerns	set	forth	in	the	letter	submitted	by	the	
Alameda	County	Superior	Court,	dated	May	1,	2019,	regarding	CJEO	Draft	Formal	
Opinion	2019‐014. 

	 

 Jim	Humes,	Administrative	Presiding	Justice 
 Barbara	J.R.	Jones,	Presiding	Justice 
 Peter	J.	Siggins,	Presiding	Justice 
 Kathleen	M.	Banke,	Associate	Justice 
 Carin	T.	Fujisaki,	Associate	Justice 
 Sandra	L.	Margulies,	Associate	Justice 
 Mark	B.	Simons,	Associate	Justice 
 Therese	M.	Stewart,	Associate	Justice 
 Jon	B.	Streeter,	Associate	Justice 
 Alison	M.	Tucher,	Associate	Justice 

	 

Sincerely, 

Ioana	Petrou 

Ioana	Petrou 

Associate	Justice,	Division	3 

First	District	Court	of	Appeal 

350	McAllister	Street 

	San	Francisco,	CA	94102	


